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Marshall J. Breger was appointed to the Chairmanship of the Administrative Conference of 
the United States in 1985, following service as Special Assistant for Public Liaison to President 
Reagan. Mr. Breger is on leave as an Associate Professor at New York Law School. He 
previously served as a senior fellow in legal policy at the Heritage Foundation. He is a graduate 
of the University of Pennsylvania and Oxford University's Oriel College. 



QUESTION: During 1987, Congress finally enacted race-to-the- 
courthouse legislation which solved the recurrent problem of litigants 
racing to appeal an agency decision to particular circuit courts. Can 
you comment on the Conference's role in getting this legislation 
enacted, and on its role in the legislative process in general? 

CHAIRMAN BREGER: Sometimes I feel that the race to the 
courthouse is proof that the tortoise can beat the hare because we 
have been working on "the race problem" since 1980. 

Almost every year since that time, there has been a bill to 
ameliorate the race to the courthouse problem, but because it is the 
sort of good government bill that did not have a special interest 
behind it, only the Administrative Conference, it would expire year 
after year. 

When I came in, I frankly thought that it would be easy to move it 
forward, but as I saw how complex and difficult it was just to get 
people's attention on it, I was determined that we were going to 
succeed. 

The fact is -- and I do not want to slight anybody -- the ABA was on 
record as supporting it, the Judicial Conference on record supporting 
it, but someone has to be the point man and to lead a legislative effort. 
There are so many issues that the Congressmen and Senators have 
to deal with, and someone just has to get on top of it. 

So, we provided information. We spoke to Senators. We educated 
them about the problem. Where necessary, we tried to let other 
people in judicial administration, such as judges and lawyers, know 
that this was happening and that they could add their two cents. So, 
we were the chief tsetse fly. 

We are, of course, delighted that it passed this year, and we think 
that it will be a useful reform for the judiciary. 
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QUESTION: Mr. Chairman, the Administrative Conference is 
normally thought of in terms of its "study role," in providing reports for 
other people to consider. Your experience as advocates for race to 
the courthouse legislation is somewhat unusual. Does this portend a 
new trend for the Conference? 

ChiAIRMAN BREGER: Maybe fools rush in where angels fear to 
tread. However, I think that if you look at the legislative history of the 
Conference, it is clear that the United States Government did not set 
up a mixed group of private sector and government experts, called the 
Administrative Conference, to prepare reports for the library shelves. 

They understood that the work of the Conference was qualitatively 
different from the work of a law school academic or the work of an 
erudite think tank which produces a study that goes into a law review 
or that gathers dust on the shelf of a library. The work of the 
Conference was intended for implementation and was supposed to be 
of the highest level scholarship available, the greatest objectivity 
possible. 

I think it is fair to say that we might be going back to our roots, to 
our beginning, because this aspect of the Conference's activity may 
have been underemphasized in recent years. It seems to me, 
however, that if the Conference does not do this sort of thing, it should 
not exist. It should be at the cutting edge of reform, of improvements, 
of bettering the system, and sometimes it takes statutory reform to do 
that. 

QUESTION: The Administrative Conference has become 
increasingly involved in alternative dispute resolution (ADR). Why do 
you think ADR is the wave of the future, and what can we expect from 
the Conference in this area? 

CHAIRMAN BREGER: Alternate dispute resolution is the wave of 
the future because the other choices are so much worse: litigation 
overload; years before cases are heard; in the mass judicial system, 
no justice at all, rather than informal justice. We are facing a system 
where the judicial process has become more adversarial, more 
bureaucratized, more complicated. The average person cannot 
navigate his way through it. 

ADR is being realized, slowly but surely, in the private sector and in 
the federal government, which has the largest caseload, where the 
average person with Social Security disability or with black lung 
disease is in need of the best due process that is realistically possible. 
This is where, if the government is not going to have litigation 
gridlock, we have to experiment, aggressively experiment, with 
alternate dispute resolution. 

I believe that if you were to come back and visit the federal 
government and its agencies in 20 years' time, you will find extensive 
alternate dispute resolution, extensive use of mediation, of 
settlements, of mini-trials, of arbitration. 

We see ourselves here as energizers, a bit as missionaries, but as 
missionaries who want to improve the work of the federal agencies. 
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We want to be a spark plug and we want to encourage discussion. 
We want to make people feel more comfortable with ADR. 

Secondly, of course, we engage in our traditional role of research 
into this new area to see how agencies can most effectively make use 
of these new techniques. 

And we have provided guidance to Congress for example, with 
Senator Levin*s reg-neg bill and with Senator Grassley's ADR bill, to 
help Congress think about ADR in the federal government. 

Unfortunately, these are not sexy topics. Good government and 
good administrative procedure do not titillate. You may not be able to 
get the New York Times to write about ADR. But it is tremendously 
important to the way in which our government operates. 

QUESTION: The Administrative Conference has also devoted 
much effort to looking at the administrative procedures followed by 
federal financial service agencies. What is the significance of this 
activity? 

CHAIRMAN BREGER: We concluded that there has been very little 
attention paid to the financial services agencies from the perspective 
of administrative law and procedure. Part of this was historical. The 
great push in administrative law occurred with economic regulation by 
the independent agencies -- the ICC, FTC, and then with safety 
regulation involving EPA and the Consumer Product Safety 
Commission. 

The fact is that under present law banks can only do one thing, 
savings and loans can only do another, insurance companies another, 
and brokerages another. There is a lot of movement for reform. The 
big danger Is that in the discussion of monumental reform, no 
attention is paid to the day-to-day needs which require incremental 
analysis and change. 

There has been a problem because the financial service agencies 
do not focus on the administrative law implications of what they do 
because of the way in which they developed sociologically, 
historically, and the functions they perform. So our efforts are 
intended to make the procedural system fairer and more efficient, 
while not running afoul of the Administrative Procedure Act. 

The Administrative Conference has proposed that the regulatory 
process in financial services be fairer. There have been numerous 
instances where the Federal Reserve Board has attempted to avoid 
notice-and-comment rulemaking through the use of interpretive rules 
and the courts have said "no". The courts have said in effect "We are 
spanking you. You are naughty children," use rulemaking in this sort 
of case. 

QUESTION: User fees seem to be the solution for many who are 
concerned about a balanced federal budget. What is the 
Conference's role with respect to user fees, and what would be 
required for a consensus to emerge on a specific policy in this area? 

CHAIRMAN BREGER: User fees are not going to cure the budget 
deficit, but they will certainly go a long way to help. They will also 
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institute an important principle, whicii is that there is no free lunch. 
We often tend to forget this fact, particularly those of us who are 
government bureaucrats who don't have to worry about profit margins 
and rates of return. 

The Conference saw that there were a great many basic problems 
in implementing fees. First of all, no one knew which programs 
engaged in user fees. The Conference created what we believe to be 
the most exhaustive and best inventory of user fee programs. We 
have also addressed the procedural problems involved. 

We are not an agency that is supposed to tell Congress or other 
agencies when they should make the substantive decision to use 
fees, whether there should be fees in the Coast Guard area or with 
FDA regulation. But we can say, "If you decide to make use of fees, 
these are the problems that you are going to face generically, and 
these are the ways you can solve those problems." We can lay out 
the options. And that is what we have done. 

We prepared a major study on fees last year. We held a public 
hearing which elicited a great deal of comment, and we passed a 
major recommendation. 

We want to cut down on the time involved in making regulations to 
implement fees. And, perhaps as important, we want to prevent the 
100 or more agencies that may end up having fees from reinventing 
the wheel, each one going through the slow, laborious process of 
figuring out what the issues are and how to solve them. 

QUESTION: Several federal agencies, including OSHA and HHS, 
have asked the Administrative Conference to examine some of their 
internal procedures. What is the Conference looking at in these 
instances, and what contribution can the agency make? 

CHAIRMAN BREGER: We are active in these instances because 
we think that part of our job is to propose not just generic reforms, but 
to look at a specific agency and tell them how they can do better. We 
have found in general that the agencies are happy to get this advice. 
They consider our advice to be outside their system, not to be 
untoward pressure, to be objective and informed. 

Now, let me be blunt. They kick and scream a little once we are 
actually engaged with them and wrestling in the mud, but once the 
project is done with, they are happy, and they often make use of our 
proposals. 

We think it is very good for an agency. We would like to do more 
of it. It is expensive and complicated because, in a sense, we are 
looking at the law in action. You are not just looking at the laws in the 
statute book or the rule book. We have to see how, empirically, the 
agency is applying the law, and this makes for a generally more 
complicated study, but the results are well worth it. 

We have sometimes considered that there would be value as well 
in doing procedural audits of specific agencies, because agencies do 
not monitor themselves. They do not look and see which rules and 
regulations have become outdated and outmoded in a kind of in- 
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house review, and that is another kind of useful agency-specific 
activity that ACUS may get into. 

QUESTION: Can you speak a little bit more specifically about the 
OSHA involvement and the HHS involvement in the last year, since we 
are looking back at 1987? 

CHAIRMAN BREGER: We worked very closely with OSHA on a 
two-part study. First, we looked at how their regulations could 
change, how they could engage in better priority management, and 
how they could focus on major industrial problems and employee 
problems first and lesser ones second. And then we looked at how 
statutory changes could improve their rulemaking. 

We went into the guts of the OSHA rulemaking operation. By that, I 
mean that we had people observing what OSHA did day to day in 
order to make this study work. We had intensive interviews with 
OSHA personnel, both in the field and with their general counsel. At 
this point, we feel confident that our proposals provide OSHA with a 
very good framework for making future improvements. 

With HHS, we did a study on the Social Security Appeals Council. 
This is a major problem area. The United States has over 50,000 
appeals a year from Social Security Administrative Law Judges in 
disability cases. These are reviewed by the Social Security 
Administration Appeals Council, a panel of 20 people. A panel 
member cannot spend more than 15 minutes on an appeal of a case. 
Well, if you are talking about justice, that is not a lot of justice. 

So something has to give. It has been a hidden problem. The 
Conference brought it to the surface. We caused HHS to start 
thinking about it seriously. Frankly, they were not as keen on some of 
our solutions as we were, but we fought because we said, "Look, you 
can't have 50,000 cases a year. You have got to get rid of the 
caseload." They said, "We have got to improve the quality of the 
justice that is given, but we still have got to have some control of the 
process." We reached a mutual accommodation, and I think we have 
advanced the process of Social Security appeals reform significantly. 

QUESTION: During 1987, ACUS sponsored several colloquia on 
issues regarding broadcast deregulation, administrative law judges, 
and others. Through the use of colloquia, the Conference seems to 
play the rather unusual role for a federal agency as an honest broker 
between differing parties. Is this a comfortable role for the 
Conference? What is the purpose of these events? 

CHAIRMAN BREGER: It is always a little antsy being an honest 
broker, because you are never sure which party In the transaction 
might bite you. Having said that, we are very happy, very pleased with 
the whole colloquy concept. 

We think that one of the biggest problems in the area of 
government administration Is that one agency rarely looks at and 
thinks about the problems of another agency. The colloquy allows us 
to have agency issues thought about and discussed. 
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For example, during our colloquy on broadcasting deregulation, we 
had people from the ICC and the EPA. They were listening, learning, 
and they were thinking about its application to them. Our session on 
administrative law judges (ALJs) brought together people from 50 
different agencies. They were all discussing the applicability of the 
ALJ issue to their particular agencies and concrete situations. 

In the federal government, people are constantly reinventing the 
wheel. Indeed they are often reinventing the problem. And one of the 
biggest contributions the Conference can make is to put problems 
and issues on the table, so that at least when the agencies are ready 
to think, they will have the Issues and the problems posed for them. 

I have to say the response to the colloquy series has been terrific 
and it has been among the most intellectually satisfying experiences 
all of us have had while involved in the federal government. 

QUESTION: The Administrative Conference has over 100 public 
and private members, including non-voting members. What is their 
role in your work, and could you comment on their contributions to the 
Conference? 

CHAIRMAN BREGER: Without the membership, the Conference 
would be a paralyzed train, a train without fuel. The members are our 
sinews. They are the energy. They serve on the committees, and 
there is a tremendous amount of work in the committees. 

You know, a report doesn't just come in complete, plucked from 
Athena's brow directly to the Code of Federal Regulatjons. The 
consultant prepares a report. He or she submits it to a staff attorney at 
the Conference. It is discussed and debated in the committees. The 
consultant goes back and will revise the report two or three times. 
The committee then discusses and debates recommendations. 

So, really, the unheralded heroes in the Administrative Conference 
are the committee chairmen and the committee members, because 
they put in a great deal of effort. And these are people who are billing 
at $200, $300, $400 an hour in their private sector work, and they are 
putting in tens and hundreds of hours in Administrative Conference 
activity. 

In talking about the membership, I have to mark the fact that we 
have had a couple of longtime members, including one, Warner 
Gardner, who just retired after more than 15 years in the Conference. 
And we have some other titans of administrative law in the 
membership: Kenneth Culp Davis, Clark Byse and Walter Gellhorn, to 
name a few. We have people here who participated in the drafting of 
the Administrative Procedure Act, and there is probably not a greater 
treasure for our understanding the meaning of the Act in modern day 
situations than to talk to the original draftsmen. 

QUESTION: Why do you think the Conference is able to attract 
such titans into the field? 

CHAIRMAN BREGER: Our roster of membership includes the 
greats of the law, certainly in Washington and in many states 
throughout the country. 

6 ACUS Annual Report 1 987 



The Conference's process provides an opportunity for people who 
are expert in government regulation and in administrative procedures, 
to give something back to the administrative process and to the 
system of justice. These are people who are expert because they 
have either been involved in government themselves at high levels or 
because their private practice or business has been Involved in the 
administrative process. \ think that they feel strongly that they can 
help improve the government which gave so much to them. I believe 
that is the reason why they have spent so many hours assisting the 
Administrative Conference. 

QUESTION: What would you say was the Administrative 
Conference's most significant accomplishment during 1987? 

CHAIRMAN BREGER: I honestly think that our most significant 
accomplishment was the reorientation of the Conference from a 
reactive posture to one that is now proactive. This reorientation is now 
ready to bear fruit. And it took some time to put all the pieces 
together, to look at the administrative law problems coming down the 
pike, rather than the problems that have just passed us by. 

We are now looking for future administrative law issues. We want 
to pick them up two years early. We want them to come to the plenary 
when the Conference input will have a real impact on the 
development of the law. We think we have honed the Conference 
machinery to be better able to do that. 

QUESTION: What are the issues that are not yet on the agenda of 
most administrative lawyers that ought to be, that are coming down 
the pike? 

CHAIRMAN BREGER: We are already hard at work on the Ethics in 
Government Act, and we think that 1989 and 1990 are years when 
there is going to be a need for serious assessment and careful 
draftsmanship in that area. 

The Conference is going to have proposed revisions to the Ethics 
in Government Act ready after the election in November 1988, and we 
think that they will be available when there Is a window of opportunity 
for the next administration. 

There are several other areas of administrative law where 
procedural problems are bursting out all over. Many of them are not 
always thought of as within traditional administrative law concerns, 
though they surely should be. Immigration issues are currently of 
tremendous interest as the new legislation is implemented. We have 
several interrelated immigration projects underway. Financial service 
issues are obviously of interest as bank regulation becomes a subject 
of controversy. We will continue to be active in that area. As for new 
areas of Conference Interest, I would point to health care regulation 
and international trade issues as topics to watch. 
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The Administrative Conference continued its role as a major 
proponent of research in the field of administrative law. As a key force 
behind the generation and dissemination of ideas and conclusions 
about administrative law issues, the Conference's areas of interest are 
many and varied. With Conference sponsorship, the examination of 
many key areas of administrative procedure was possible. 

The Conference was particularly productive in 1987, with a dozen 
research reports produced and as many recommendations prepared 
and approved. (See Appendix E for text of recommendations.) Four 
major areas of study, alternative means of dispute resolution (ADR), 
federal health benefits, employee safety and health, and banking 
regulation/financial services, were the primary focus of Conference 
research, although consideration was given to a number of other 
issues. The broad scope of the Conference's work included studies 
and recommendations on federal user fees, debt collection, and 
government use of private attorneys. The Conference also studied 
the need to resolve disputes over denials of Freedom of Information 
Act requests. 

The importance of alternative means of dispute resolution was 
highlighted by the Conference's publication of a Sourcebook: Federal 
Agency Use of Alternative Means of Dispute Resolution. The 
Sourcebook, discussed in greater detail in the Advice and Education 
section of this report, is a hands-on reference guide which describes 
the various techniques, gives concrete examples for federal 
applications, and discusses the legal parameters for implementing an 
ADR program. 

Each of these activities is considered in greater detail below. 



yVI^ERNMIVE MEANS OF DISPUTE RESOLUTION 



In the annals of administrative law, the thirteen years it took the 
Food and Drug Administration to issue a final rule setting the 
percentage of peanuts required in peanut butter stands out as one of 
the worst examples of the administrative process at work. Whether a 
particular approach to that 1960s rulemaking would have helped 
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Senator Orrin Hatch (R-Utah) and Chairman Breger (r) discuss ADR 
issues during ADR colloquim. 




Council Member Walter Gellhorn addresses ADR colloquim attendees 
as fellow panelists (l-r) Harvard University Professor John T. Dunlop, 
Judge Harry T. Edwards and Carolyn B. Kuhl, Esq., look on. 
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speed the process is unknown, but it is the kind of example that has 
prompted the Administrative Conference to strive for alternative ways 
to resolve rulemaking and adjudicative disputes in order to reduce the 
delay, the expense, and the chaos inherent in the current system. 

The Conference began looking for alternatives to the usual 
procedures in 1981 with an investigation of the application of 
negotiating techniques to the rulemaking process. Since that time, 
the Conference has undertaken a series of initiatives intended to 
increase awareness of alternative techniques for dispute resolution 
(ADR) and to enhance agencies' ability to use them. Recently, the 
Conference has begun to work with agencies to build these methods 
into government contract disputes, environmental enforcement 
litigation, and other kinds of decisions, so as to enhance the likelihood 
of consensual resolution at all stages. These initiatives are a major 
part of the Conference's statutory mission to promote improvements 
in federal agency procedures. During 1987, these initiatives included 
a day-long colloquium for more than 250 government and private 
lawyers and others concerned with improving procedures, several 
studies relating to ADR followed by specific recommendations to 
agencies and the Congress, advice to agencies and private parties, 
and assistance to congressional staff in the drafting of legislation. 

The ADR colloquium, held in June, brought together key 
policymaking officials and decisionmaking experts to discuss the 
applications of ADR in agency proceedings. Two panels, chaired by 
Conference member Walter Gellhorn and Chief Judge Patricia Wald of 
the U.S. Court of Appeals for the District of Columbia Circuit, explored 
some fundamental questions in government use of ADR. These 
included whether ADR implies an improper delegation of government 
officials' responsibilities, whether ADR presents a meaningful 
improvement over existing procedures, and how ADR processes can 
and should be implemented within agencies. A second panel, 
chaired by Washington, D.C. attorney Philip J. Harter, discussed 
institutionalizing ADR within agencies. Three other panels, chaired by 
Conference member Eldon H.Crowell, Richard Mays of EPA, and 
Conference member Owen Olpin, focused on applications of ADR 
procedures in particular contexts including government contract 
cases, rulemaking, and enforcement actions. The entire proceedings 
of the colloquium were published in a special fall edition of the 
Administrative Law Journal of American University. At the 
colloquium, the Conference also distributed its Sourcebook: Federal 
Agency Use of Alternative Means of Dispute Resolution. The 
Sourcebook, co-edited by Marguerite Millhauser and Charles Pou, is 
the most complete compendium of relevant articles and agency 
policies in print. It will be supplemented shortly by the Conference's 
"Negotiated Rulemaking Sourcebook" edited by David Pritzker. 

Earlier in the year, the Conference undertook a special study to 
examine the potential for using binding arbitration In resolving 
disputes involving federal programs. This project was undertaken 
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because of the unique legal and policy issues raised by the use of 
private arbitrators in these programs. Arbitral decisions binding on the 
U.S. Government are authorized in a number of government contexts 
already, as in labor/management disputes, and in 1986 the 
Conference called on Congress to authorize arbitration to resolve 
many additional disputes. In 1987, the Conference (in 

Recommendation 87-5) provided procedural advice for Congress on 
ways to ensure fairness and acceptability of arbitration. The 
guidelines resulted in part from a study of constitutional concerns in 
agency arbitration by Professor Harold H. Bruff of the University of 
Texas Law School. A related Conference study on legal and structural 
obstacles to arbitrating claims by or against the government was also 
completed in 1987 by former General Counsel Richard K. Berg. 

The Conference also looked at the potential for expanding the use 
of ADR in resolving government contract disputes, whose recent rapid 
increase stems from increased regulatory requirements, reduced 
authority of contracting officers, and a greater willingness to resort to 
litigation. Congress attempted to provide an alternative to court 
litigation by providing for the establishment of agency boards of 
contract appeals in the Contract Disputes Act of 1978, but most 
knowledgeable government officials, contractors, and attorneys agree 
that the appeals process has become too onerous, too expensive, and 
too time-consuming. Accordingly, a study conducted by Eldon H. 
Crowell of Crowell & Moring and Charles Pou, with the aid of 
consultant Diane Stockton and Conference legal intern Susan 
Williams, led the membership in December to urge (in 
Recommendation 87-11) agencies and boards of contract appeals to 
increase their use of minitrials, arbitration, mediation and other ADR 
techniques and to train BCA judges and other employees in using 
ADR. The Conference also suggested that agencies take specific 
steps to alert the parties to a contract dispute that one or more ADR 
methods are available, and authorize their board of contract appeals 
judges to require the attendance of representatives with authority to 
settle at pre-hearing conferences. 

Some of the ideas discussed at the June colloquium and included 
in the formal recommendations of the Conference are being worked 
into ADR legislation. Introduced by Sen. Carl Levin and drafted with 
the assistance of Conference staff, S. 1504 would establish a 
framework for agencies to form rulemaking negotiating committees. It 
would formally establish the Conference as a clearinghouse for 
information and experience on negotiated rulemaking. Conference 
staff are assisting Sen. Charles Grassley in the preparation of separate 
legislation that would encourage agencies to implement ADR 
techniques. 

The Conference's ADR staff also took part in several interagency 
working groups seeking to implement ADR use, including task forces 
sponsored by EPA, the Department of Defense, and the Equal 
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Employment Opportunity Commission. During 1987, tliey also 
addressed a variety of seminars and educational programs. 

As the year closed, the Conference welcomed its first 
Distinguished Visiting Fellow, Acting Director Wallace Warfield of the 
Department of Justice's Community Relations Service. Also, the 
Conference commenced several new ADR projects. For instance, at 
ERA'S request the Conference is developing model confidentiality 
rules, a roster of ADR neutrals, and guidance on arbitrating some 
environmental enforcement cases. Other new projects are listed in 
the discussion of the Committee on Administration and in the section 
entitled Research Activities that begins on page 24. 
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With increased emphasis on federal budget deficits, the federal 
entitlement programs are facing greater scrutiny. At the same time, 
the beneficiaries of these programs are becoming more aggressive in 
demanding that which is believed to be their due. 

The Administrative Conference last year examined two of these 
entitlement programs -- Social Security Disability and Medicare -- with 
the aim of making recommendations that would make these programs 
more efficient and more acceptable to the public. 

The Social Security Disability Program involves more than seven 
million beneficiaries at an annual cost of $29 billion. For an individual 
seeking benefits, the application and appeals process can be long 
and arduous. 

The process begins with a claimant applying in person at the local 
Social Security office. A claim is either accepted or rejected based on 
statutorily defined criteria. If a claim is denied, an appeal can be taken 
to a federally-supervised state agency, where the file is reviewed by 
an administrator and a physician. With certain exceptions, there is no 
mandatory face-to-face meeting with the claimant. 

This lack of a face-to-face hearing sometimes results in wrong 
determinations. For example, the Conference's consultant on this 
process documented one case in which a painter's claim for disability 
was denied because of a finding that an arm injury was relatively 
minor. Only after an interview at the state agency level was it learned 
that the hand on the other arm had been lost years before, but 
because that loss had not affected the painter's ability to work, it had 
not been mentioned in the file. 

The Conference (in Recommendation 87-6) urged the Social 
Security Administration to continue its demonstration projects using 
face-to-face hearing procedures for certain state-level determinations. 
Although the Conference refrained from recommending immediate 
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implementation of this procedure for all claimants, it suggested that a 
final evaluation might show that while face-to-face hearings are more 
expensive initially, they may ultimately save money by eliminating 
further appeals. 

If a claim is rejected at the state level, the claimant can ask for a 
hearing before an Administrative Law Judge (ALJ) within the Office of 
Hearings and Appeals of the Social Security Administration. If the 
claim is denied by the ALJ, the claimant must take one more 
administrative step before earning the right to file an appeal in United 
States District Court. This last administrative step ~ the Social 
Security Appeals Council ~ was the other area of Conference scrutiny. 

The Appeals Council, which is made up of 20 members, reviews 
nearly 50,000 cases annually. This monumental caseload often 
results in lengthy delays, and, when a case is finally reviewed, it 
usually receives only a short deliberation. The Conference (in 
Recommendation 87-7) recommended that the Appeals Council be 
given authority to choose the cases it wants to review. As a result, its 
decisions can better serve as precedents for ALJs and local officials to 
follow earlier in the disability determination process. 

In another healthcare-related matter, the Conference also 
examined the process for determining which medical treatments are 
to be paid for by Medicare. Under current practice, decisions on 
Medicare coverage generally are made by local Medicare contractors 
who review and pay nearly 400 million claims a year for the 
government. Coverage may vary among contractors because each 
makes its own decisions within a given set of federal guidelines. 

Novel questions of coverage can be referred to the national office 
of the federal Health Care Financing Administration (HCFA), which 
runs the Medicare program. HCFA, after consulting various medical 
authorities in and out of government, then decides whether the given 
procedure is "reasonable and necessary" for diagnosis and treatment 
of an illness or injury. 

These decisions are extremely important because Medicare 
patients often, practically speaking, are denied access to new 
procedures and tests if they are not reimbursable under Medicare. 
For example, over the last few years, HFCA has been embroiled in a 
controversy after It originally denied coverage for a balloon catheter 
device used to dilate coronary arteries clogged with fatty deposits. 
The device is now commonly accepted as an alternative to coronary 
bypass surgery. 

Because of the importance of these decisions, many have urged 
that there be more public participation in the process. The 
Administrative Conference (in Recommendation 87-8) suggested that 
HFCA publish a list of criteria used in making its coverage 
determinations and provide an opportunity for public comment before 
issuing final decisions. 
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The process of protecting the health and safety of employees in 
the workplace -- by the rulemaking authority of the Occupational 
Safety and Health Administration (OSHA) and by the operation of 
"whistleblower protection" laws -- was examined in-depth by the 
Conference last year. 

OSHA is an agency that has been roundly criticized for the pace at 
which it issues health and safety regulations. Many people have been 
critical of OSHA's record of promulgating only 19 health and 26 safety 
regulations during its entire 17 year history. However, a consultants' 
report done for the Conference found that OSHA faces such a unique 
set of constraints that it is surprising it has promulgated even this 
many standards. 

Like other health and safety agencies, OSHA has significant 
substantive, managerial, legal, and political constraints. The need to 
make complex scientific and policy judgments while accommodating 
various interests groups is a problem for the Environmental Protection 
Agency and the Food and Drug Administration as well as for OSHA. 
But the Conference's consultants found that OSHA faces an additional 
set of difficulties. The fact that OSHA is not a licensing agency 
sometimes discourages industry cooperation. It does not have the 
authority to require industry to supply certain information, so its risk 
and feasibility evidence is sometimes not completely accurate. In 
addition, OSHA has the heavy burden of proving by "substantial 
evidence" that a certain standard meets the law's criteria for a valid 
regulation. 

Given the large number and the complexity of issues, the 
Conference confined its initial suggestions to changes in OSHA's 
management of rulemaking and its process for establishing regulatory 
priorities. Specifically, (in Recommendation 87-1), the Conference 
recommended a system that would include the establishment of a 
permanent internal agency committee to develop a priority list for 
promulgating health and safety standards. The Conference also 
recommended that OSHA adopt a computer-based system for 
tracking the progress of individual rulemakings, a team approach to 
rulemaking, and an options review process involving high-level 
agency policymakers. 

In the second phase of the OSHA study, the Conference 
addressed the difficulty in promulgating an extensive standard for 
each individual hazard. The Conference (in Recommendation 87-10) 
suggested that OSHA, when appropriate, try to develop generic or 
class standards, such as the recently-expanded worker right-to-know 
rule. 
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Kenneth J. Bialkin (r), Chairman of the Special Committee on Financial 
Services, confers with Conference staff attorney Brian C. Murphy. 
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Moreover, the Conference urged Congress to enact legislation that 
would allow OSHA to vary the burden of justification for health and 
safety standards depending on the degree of risk and the level of 
proposed control. 

In addition to examining ways that OSHA could more effectively 
carry out its statutory mandate to protect worker health and safety, the 
Conference also examined the various statutes that were enacted to 
encourage workers to protect themselves by reporting health and 
safety violations. 

Over a dozen federal laws attempt to safeguard private sector 
employees from job-related reprisals for disclosing health or safety 
violations. Yet the Conference found little consistency or uniformity 
in these so-called "whistleblower" protection provisions. They differ 
widely on matters as critical as the definition of protected activity, the 
statute of limitations, remedies, and the machinery for adjudication 
and judicial review. 

For example, the definition of "protected conduct" in the 
Occupational Safety and Health Act clearly protects employees who 
disclose a health or safety violation in their workplace to the media. 
However, although the definition in the Federal Mine Safety and 
Health Act (FMSHA) protects employees who reveal safety violations 
in their mines to the government, to their unions or in proceedings, it 
does not specifically protect media disclosures. Under the OSH Act, 
employees who are subjected to reprisals have only 30 days from the 
date of that reprisal to seek relief, but under FMSHA, they are allowed 
60 days. And, under the OSH Act, employees' complaints would be 
adjudicated in a federal district court, while under FMSHA, they would 
be adjudicated before the Federal Mine Safety and Health Review 
Commission. 

The Conference investigated this patchwork quilt of provisions in 
the federal whistleblower laws, and urged Congress (in 
Recommendation 87-2) to enact legislation that would increase the 
uniformity and effectiveness of these protections. Specifically, the 
Conference suggested that the investigative and adjudicative 
functions In whistleblower protection be centralized at the Department 
of Labor. 



BANKING REGUI^^ 



There are five bank regulatory agencies in the federal government: 
the Office of the Comptroller of the Currency (OCC), the Board of 
Governors of the Federal Reserve System, the Federal Deposit 
Insurance Corporation (FDIC), the Federal Home Loan Bank Board 
(FHLBB), and the National Credit Union Administration (NCUA). Each 
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of these agencies has its own set of formal enforcement practices and 
procedures. 

As part of its continuing focus on the procedural and structural 
aspects of governmental institutions involved In the regulation of 
financial services, the Conference examined these formal practices 
and procedures. It found a surprising lack of uniformity among 
agencies performing similar regulatory functions stemming from 
identical or similar regulatory authority. 

For example, the basic definition of a "formal hearing" differs 
among the five agencies. The provisions outlining the requirements 
for notices of hearing also differ. 

Also surprisingly, the Conference found that there currently is no 
uniform policy of publication or other similar public dissemination of 
the decisions resulting from these formal hearings. Lawyers 
representing banks before one of these agencies thus are hampered 
in their research and in their ability to advise their clients. And without 
having information about agency precedents, they are unable to help 
their clients decide whether to go through the formal hearing process 
or accept an informal settlement. 

The Conference further found that the bank regulatory agencies do 
not employ their own staff of administrative law judges. Consequently, 
when a formal hearing is scheduled, they have to borrow an ALJ from 
another agency that has a permanent roster of judges, such as the 
National Labor Relations Board. With ALJs inexperienced in bank 
agency practice and procedure, the potential for inconsistency is 
heightened. 

The Conference (in Recommendation 87-12) accordingly urged 
the bank agencies to adopt uniform rules of procedure, to make their 
formal hearing decisions available, to issue periodic statements of 
enforcement policy, and to consider the possibility of forming a joint 
pool of bank agency ALJs. The Conference also encouraged the 
agencies to explore ways for target banks to submit exculpatory 
material before an official action is begun. 

During 1988, the Conference will be examining the informal 
proceedings that constitute the greater part of banking regulation and 
supervision; the adjudicatory procedures of the Federal Reserve 
Board; the procedures used by the Federal Home Loan Bank Board in 
savings association liquidations; and the problems associated with 
bank failures, risk monitoring, and the market for corporate control. 



AGENCY HIRING OF PRIVATE ATTORNEYS 



In 1985, the federal government employed more than 20,000 
lawyers in various positions. At the same time, it spent millions of 
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dollars to retain private sector attorneys for advisory, litigation and 
other purposes. 

When should federal agencies hire outside attorneys? How should 
a particular attorney be selected? How much should they be paid? 
And to what ethical standards should they be held? 

These are some of the questions the Conference wrestled with in 
early 1987. In some instances, outside attorneys are being hired to do 
routine legal work. However, some agencies use outside attorneys 
only where specific expertise is required, which cannot be found 
within the government. The absence of any formalized system of 
selection in many agencies has led to widely varying fees and 
attorneys being hired without exploring potential conflicts of interest. 

The Conference (in Recommendation 87-3) urged federal 
agencies to look primarily to their In-house legal staff for assistance. 
The Conference suggested that agencies also explore the possibility 
of obtaining legal expertise from other federal agencies on a short- 
term basis for special needs. 

Agencies that anticipate a need to hire private attorneys should 
prepare written guidelines to govern how and when the attorneys are 
selected and the scope of their authority. The Federal Deposit 
insurance Corporation and the Federal Home Loan Bank Board, which 
expend the lion's share of federal funds on outside counsel, have 
guidelines that may be useful as models. 

In obtaining outside counsel, the Conference urged that 
appropriate competitive procedures be used so that the required 
quality of service can be obtained at a reasonable cost without the fact 
or appearance of favoritism. The Conference recognized, however, 
that the most reasonable price is not necessarily the lowest hourly 
rate, noting that it may be more cost-effective to hire an expert at a 
higher hourly rate who can solve the problem more quickly. 

Finally, emphasizing the need for high ethical standards, the 
Conference recommended that potential outside counsel be required 
to disclose in writing all possible conflicts of interest, including any 
matters pending before, or reasonably expected to come before, the 
hiring agency. 



USER FEES 



With mounting pressure to balance the federal budget, the Reagan 
Administration and the Congress have increasingly turned to user 
fees as a way to reduce the deficit. Unlike general taxation, user fees 
involve direct charges to persons for benefits received from 
government. 

For example the Consolidated Omnibus Budget Reconciliation Act 
of 1985 authorized the Federal Communications Commission to 
collect over $30 million from broadcast licensees. It also authorized 
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the Nuclear Regulatory Commission to collect from its licensees 
annual fees equal to a third of its annual operating costs. Likewise, 
the Department of Transportation may now charge regulated entitles 
fees that recover the full cost of its pipeline safety program. 

More recently, the President sought increased fees for services 
the Coast Guard provides to recreational boaters and for the 
Department of Agriculture's meat and poultry inspections. This policy 
has even extended to increased admission fees for national parks, 
including an ill-fated attempt to levy a $1 entrance fee to the Statue of 
Liberty. 

Proponents of user fees argue that it is fair for individuals or 
entities benefiting from the goods or services provided by the 
government to pay for those goods or services. Otherwise, the 
taxpayers are subsidizing those engaged in a particular activity which 
may be irrelevant to them. It is fairer, proponents argue, for 
recreational boaters to pay for installation and maintenance of 
navigation aids provided for their benefit instead of all taxpayers, a 
majority of whom do not, and never will, own a boat. 

Opponents, meanwhile, argue it is unfair to require payment for 
government services that produce some public benefit. An 
association of meat producers, for example, argues that mandatory 
meat and poultry inspection conveys such broad general benefits that 
imposition of user fees is not appropriate. 

In keeping with its mandate, the Administrative Conference has not 
involved itself with the policy questions of whether or not to institute 
user fees and at what level. Rather, the Conference, recognizing the 
increasing imposition of user fees, has devoted a major effort to the 
production of information and analysis that can inform the decisions of 
policy makers. In addition, the Conference has sought to offer some 
suggestions on the factors or principles that policy makers ought to 
consider in establishing and structuring user fee programs. 

During 1987, the Conference commissioned (with the support of 
eight other federal agencies) a major study of the legal and economic 
issues involved in federal user fees and compiled descriptive 
information and statistics on current major federal user fee programs. 

Also during 1987, the Conference sponsored a public hearing on 
draft user fee recommendations. The hearing was co-chaired by 
Conference Chairman Marshall Breger and Conference Member Betty 
Jo Christian. Generally, those testifying stressed a common theme 
that equity requires maintenance of the link between fees paid and 
the service or benefits received. 

Witnesses included James C. Miller IN, Director of the Office of 
Management and Budget; Thomas Gale Moore, a member of the 
Council of Economic Advisers; George Goldberger, president of 
Citizens Against Government Waste; and James Clawson, formerly 
Project Manager of the Grace Commission's user charges task force. 

Also testifying were Charles Pratt, Vice President and General 
Counsel of the New York State Power Authority; James Landry,Senlor 
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Panelists at the Conference's public hearing on user fees include (l-r) 
Conference consultants Clayton P. Gillette and Thomas D. Hopkins, 
Chairman Bregerand Betty Jo Christian, Chairman of Committee on 
Regulation. 
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Vice President and General Counsel of the Air Transport Association; 
Maurice Roberts, editor of an immigration law reporter and formerly 
Chairman of the Board of Immigration Appeals; Fred Boyett, Director 
of the Customs Service User Fee Task Force; Peter Pitsch, Chief of 
the Office of Plans and Policy of the Federal Communications 
Commission; Albert Prendergast, Director of the Office of Program 
Analysis and Review for the Small Business Administration; and Janet 
Hale, Assistant Secretary for Budget and Programs at the Department 
of Transportation. 

Following the public hearing, the Conference at its June Plenary 
session adopted a formal recommendation (Recommendation 87-4) 
that addresses the institution and implementation of user fees to 
promote the efficient and fair allocation of government services and 
goods. Specifically, the Conference recommended that when 
Congress or an agency establishes a user fee, the fee, when possible, 
should be the market price. 

The Conference also recommended that when third parties or the 
general public benefit significantly from a governmental service, the 
user fee need not be set to fully recover the cost of providing that 
service. Finally, the Conference took no position on the issue of 
whether fee receipts should be deposited in the Treasury general 
fund or earmarked to a specific fund, but did recommend that, in 
enacting a user fee policy, Congress should specifically address the 
issue of how the proceeds are to be used. 
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To help agencies cope with the vast amount of debt owed the 
federal government, Congress passed the Debt Collection Act of 
1982. The law was intended to make.it easier for the government to 
collect money owed to it, for instance, by students and others who 
took advantage of the various federal loan and grant programs. Some 
of these debtors even were on the federal payroll, but legal 
restrictions on the government inhibited a practice commonly used in 
private industry - docking an individual's wages. 

Since 1982, the government has dramatically increased its 
collection activities, while seeking to balance this newly-given offset 
and other debt collection authority with the due process rights of 
debtors. During 1987, the Administrative Conference examined this 
balancing act and found in most cases federal agencies were 
providing alleged debtors an appropriate level of protection. But, in a 
few instances, more than adequate procedural protection was 
interfering with efficient collection. 

For example, the Conference found that in most cases where 
salary offsets were involved, sufficient notice and opportunity for a 
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hearing were afforded. In some cases, where an employee may have 
been given a little too much in his paycheck or not returned a travel 
advance, the Conference found the procedures too involved. In 
Recommendation 87-9, the Conference urged: the General 
Accounting Office and the Department of Justice to seek amendments 
to their Federal Claims Collection Standards; and the Office of 
Personnel Management to seek amendments to the Pay 
Administration Standards to reduce the formality of procedures for 
handling routine adjustments of pay and travel allowances. 

The Conference also looked at the Debt Collection Act's 
procedures for administrative offsets whereby an agency can deduct 
the amount owed to the government by contractors, grantees, or 
others on one contract or grant from money owed by the government 
on another transaction. In those few administrative offset cases where 
relatively formal proceedings are called for, the Conference 
suggested a set of techniques for handling them expeditiously. The 
Conference also encouraged agencies to take a number of steps to 
help those debtors with limited ability to present a case or otherwise 
cope with offset procedures. 

Conference Recommendation 87-9 also sought to deal with 
procedural inconsistencies between the Debt Collection Act and 
cases covered by the Contract Disputes Act of 1978. While 
recognizing the government's right of offset to collect debts in 
contract cases, the Conference recommended that Congress clarify 
the Debt Collection Act to make clear that it did not apply to 
contracting situations. In addition, the Conference recommended a 
set of unintrusive, pre-offset agency procedures to assure that 
contractors' rights are protected. 
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Since passage of the Freedom of Information Act in 1966, federal 
agencies have routinely filled thousands of requests for internal 
agency information filed by citizens. When a request for information is 
denied, however, a dissatisfied requester's only recourse is to sue the 
government in federal court. About 5,000 requests are denied each 
year, resulting in about 500 court filings each year. 

A report done for the Administrative Conference during 1987 
recommended the establishment of an independent administrative 
tribunal to resolve disputes either in formal hearing proceedings or 
through conciliation. Alternatively, the report proposed that the 
Department of Justice appoint an "ombudsman" to review and report 
on agency FOIA decisions, mediate FOIA disputes, and/or provide 
informal assistance to persons requesting information from agencies. 

The full Conference, however, disagreed with these 
recommendations. In a formal statement published along with its 
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1987 formal recommendations in the Federal Register, the 
Conference found that a convincing case had not been made for 
changing the currently available remedy of judicial review in federal 
district court. The number of cases was thought to be low enough to 
be manageable by the federal court system. 

Instead, the Conference recommended that continuing attention 
be given to developing mechanisms to simplify and to speed the 
process of internal agency review of denials. Additionally, the 
Conference recommended that the Department of Justice and other 
agencies handling FOIA cases explore the voluntary use of informal 
alternative dispute resolution techniques - such as providing a neutral 
government official to aid the parties in reaching a settlement - in 
order to avoid unnecessary litigation. 

Finally, the Conference noted that the Department of Justice 
already provides informal assistance to requesters but that this fact is 
not well-known. The Conference suggested that the Justice 
Department explore ways to better publicize these services. 
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How should the value of a human life be determined? Should a 
federal agency be able to relitigate an issue it has already lost in 
another court? How much control should the Office of Management 
and Budget (0MB) have over agency rulemaking proceedings? 

Questions like these form the basis of research projects and future 
formal Conference recommendations. The Conference conducts 
most of its research by using the services of outside academic or 
professional consultants. Ideas for research projects usually are 
generated by staff-initiated ideas or by consultant-submitted 
proposals. 

After a project is assigned and the consultant completes a 
commissioned study, the appropriate Conference committee reviews 
the report and often proposes a recommendation for consideration by 
the Council. If it passes the Council review, then it is brought before 
the Assembly for approval or disapproval. 

At the end of 1987, 15 research projects were underway. Some of 
these projects were expected to result in proposed recommendations 
for the Assembly's consideration in a 1988 Plenary session. These 
include a study by Harold H. Bruff, a professor at the University of 
Texas School of Law on "Executive Coordination and Control of 
Agency Rulemaking," which is looking at the Office of Management 
and Budget's involvement in rulemaking proceedings. 

Another study is examining the "nonacquiescence" of federal 
agencies to decisions of reviewing courts. Samuel Estreicher and 
Richard L Revesz, professors at New York University School of Law, 
are paying particular attention to the practice of the Social Security 
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Administration and the National Labor Relations Board to relitigate 
issues decided by one circuit court in that circuit or in another circuit 
court. 

Still another study that could result in Assembly action in 1988 
involves the profound questions asked by an agency when it needs to 
place a value on human life as part of the cost-benefit analyses it uses 
when drafting a proposed regulation. Clayton P. Gillette, a professor 
at Boston University Law School, and Thomas D. Hopkins, a professor 
at American University, will be addressing such questions as: how Is 
the value of life determined; is there consistency across the 
government; should the risk to future lives be evaluated in terms of 
individual risks or population risks; and should community values be 
considered. 

Other research projects underway are: 

Adjudication of Claims Against Receivers of Failed Savings 
Institutions: The Federal Home Loan Bank Board may place a failing 
savings institution into a state of receivership and appoint the Federal 
Savings and Loan Insurance Corporation (FSLIC) as receiver. The 
FSLIC is then supposed to "pay all valid credit obligations." Creditors, 
employers, developers, and former officers have brought a variety of 
complex contract and tort claims against the FSLIC in its capacity as 
receiver. The Board and the FSLIC assert that they have exclusive 
right to determine the validity of such claims, subject to appeal from 
the FSLIC to the Board and then to the federal courts under the 
Administrative Procedure Act. 

The courts, however, have split over whether this process is valid, 
and other federal banking agencies take different approaches. This 
study will examine issues raised by this situation. A report by 
Professor Lawrence G. Baxter of Duke University will be considered by 
the Committee on Financial Services in 1988. 

Administrative Problems of Bank Failures: Professors Jonathan 
R. Macey of Cornell University and Geoffrey P. Miller of the University 
of Chicago have undertaken a report on the procedural and regulatory 
problems raised by failing or almost failing banks. Their report will be 
considered by the Special Committee on Financial Services in 1988. 

Administrative Procedures of the Federal Reserve Board: The 
Fed's procedures for adjudicating applications under the Bank 
Holding Company Act and related statutes are being studied by 
Professor Alfred C. Aman, Jr. of Cornell University. His report will be 
considered by the Committee on Financial Services in the spring of 
1988. 

Bank Audit and Examination Procedures Used by Federal Bank 
Regulatory Agencies: The various banking agencies have developed 
procedures for examining banking practices and seeking 
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modifications through an array of informal enforcement techniques. 
Professor Dennis S. Aronowitz (Boston University) will be studying this 
issue with a draft report due in 1988. 

CFTC's Procedures for Adjudicating Reparations Cases: The 
Commodity Futures Trading Commission has developed an 
innovative three-tier system for resolving claims brought by customers 
against commodities brokers. Professor Marianne K. Smythe of the 
University of North Carolina has completed a study of this program 
that is under consideration by the Committee on Administration. 

Division of Roles in Joint Federal/State Regulatory Programs: 
Numerous federal regulatory statutes create overall federal 
responsibility while permitting the states to operate their own 
implementation programs if they are approved by the federal agency 
as effective. Professor Colin S. Diver (Boston University) is examining 
several case studies, including the Clean Air Act, the Occupational 
Safety and Health Act, and the strip mining law. His report is expected 
in 1988. 

Employee Standards-of-Conduct Regulations: Most federal 
agencies have published lengthy regulations governing their 
employees' standards of conduct. Although these standards differ to 
some extent depending upon the agencies' missions, they are 
relatively similar from agency to agency. This study seeks to 
determine the feasibility of a uniform rule and a guidebook covering 
this subject. Professor Gregory L. Ogden, Pepperdine University 
School of Law, is preparing a report due in 1988. 

Federal Government Indemnification of Contractors: Some 
existing statutes and pending legislative proposals include provisions 
authorizing agencies to indemnify contractors against lawsuits. The 
Department of Justice has asked for a study of this situation and of the 
legal, procedural, and budgetary implications of indemnification. 
Professor Frank P. Grad, director of the Columbia University Law 
School's Legislative Drafting Research Fund, has provided a report for 
consideration by the Committee on Governmental Processes in 1988. 

Guidebook for Drafting Federal Grant Legislation: Federal grant 
statutes tend to be drafted in a highly inconsistent manner leading to 
difficult implementation problems. The Conference retained Malcolm 
Mason, former Chairman of the Department of Health and Human 
Services Grant Appeals Board, to prepare a handbook for legislative 
drafting in this area. The handbook should be submitted by early 
1988. 

Judicial Remands of Cases to Administrative Agencies: What 
happens to appeals from agency decisions that are remanded to the 
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agency? Are the cases settled; do they bounce back up in a different 
posture; how do the agencies and courts react? There has never 
been a systematic study of this subject and Professors Peter H. 
Schuck and E. Donald Elliott will be conducting an empirical study of 
this subject for the Conference with a report scheduled in 1 988. 

Judicial Review Implications of the TRAC Case: The District of 
Columbia Circuit's 1984 decision in TRAC v. FCC requires that, in 
cases where final agency action is directly reviewable in the courts of 
appeals, all actions relating to the proceeding (Including suits 
challenging agency delay) must also be brought in the appellate 
courts. Professor Thomas O. Sargentich of American University is 
studying the ramifications of this decision for the consideration of the 
Committee on Judicial Review in the spring of 1988. 

Use of Settlement Judges by the FERC: Another innovative 
attempt at alternative dispute resolution is the use of an uninvolved 
administrative law judge to serve as settlement judge in Federal 
Energy Regulatory Commission adjudications. Daniel Joseph, a 
partner in the firm of Akin, Gump, Strauss, Hauer & Feld, will provide a 
report for the Committee on Administration to consider in 1 988. 




Thomas M. Susman (I), Chairman of the Committee on Judicial Review, 
discusses the FOIA recommendation with former Conference Chairman 
Reuben B. Robertson III. 
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In addition to its role as a think tank for administrative law issues, 
the Conference serves as a resource on administrative law to the 
Congress, federal agencies, and the public. Conference staff assist 
Senators and Representatives in drafting legislation pertaining to 
issues covered by its recommendations, as well as other 
administrative law topics. They are also available to provide guidance 
to federal agencies regarding implementation of administrative 
procedures. 

Staff expertise is not the only resource the Conference provides, 
however. The Conference serves as a clearinghouse for information 
on administrative law, past and present. 

Its library, containing legal periodicals and reference guides, Is 
open to federal personnel and private citizens alike. Furthermore, the 
Conference produces its own series of publications on current topics 
of interest, including a Federal Administrative Procedure 
Sourcebook, a Manual for Administrative Law Judges, and An 
Interpretive Guide to the Government in the Sunshine Act. 

Another manifestation of the Conference's commitment to 
education is its sponsorship of a series of colloquia on emerging 
issues in administrative law and the regulatory process. Each 
colloquy provides discussion and debate on the topic at hand via the 
exchange between a panel of experts in the field. Audience questions 
provide an additional opportunity for exploring diverse points of view. 

The following articles discuss in greater detail the Conference's 
unique role as an advisor and educator in the field of administrative 
law. 
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During 1987, the Conference increased its efforts to provide 
Congress with assistance on legislation. This effort was especially 
exemplified in late 1987 when Congress enacted long-pending 
legislation that should end "races to the courthouse" in appeals from 
federal agency actions. 

The new law states that whenever petitions for review of an agency 
order are filed in multiple courts of appeal, venue will be determined 
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by random selection under a system administered by the Judicial 
Panel on Multi District Litigation. 

The origin of the new law dates back to 1980 when a report was 
written for the Conference on this subject. Various attempts at 
previous passage of this legislation were unsuccessful for a variety of 
reasons. The actions of a few members of Congress, as well as a 
concerted effort by Conference staff to make the bill better known, 
helped in its final passage in 1987, 

Conference staff also were active in 1987 in assisting 
Congressional staff in the drafting stage of the legislative process. For 
example, advice was provided in the drafting of legislation designed 
to promote the use of negotiated rulemakings in agency deliberations. 
Staff attorneys helped draft legislative language for the Senate 
Governmental Affairs Subcommittee on Oversight of Government 
Management which resulted in S. 1504, the "Negotiated Rulemaking 
Act of 1987" bill. 

In December, the House Government Operations Subcommittee 
on Government Information, Justice and Agriculture held hearings on 
Freedom of Information Act (FOIA) Alternative Dispute Resolutions 
proposals. Opening the hearing, Subcommittee Chairman Glenn 
English (D-Okla.) noted the contributions which the Conference has 
made in this legislative area, saying that "perhaps the most important 
document before us is the 1986 study prepared by the Administrative 
Conference of the United States." The study outlines two different 
administrative mechanisms that might be used to resolve FOIA 
disputes. One is the Information Access Authority and the other is the 
FOIA "Ombudsman." The author of that study, Conference consultant 
Mark H. Grunewald, a professor at Washington and Lee University, 
testified at that hearing along with ThomasM. Susman, Chairman of 
the Conference Committee on Judicial Review and a partner in the 
law firm of Ropes & Gray. 

Earlier in the year, Conference staff and consultant Eugene R. 
Fidell met with the staff of Sen. Howard Metzenbaum (D-Ohio) to 
advise them on the drafting of legislation which would encompass the 
provisions of Conference Recommendation 87-2, "Federal Protection 
of Private Sector Health and Safety Whistleblowers." Conference staff 
also provided informal comments on the Fair Housing Amendments 
Act of 1987 (H.R. 1158, S. 558) which contains provisions for 
conciliation and for administrative law judge adjudication of 
discrimination complaints. 

In addition to providing direct advice to Congress, the Conference 
held the first of its yearly seminars designed to acquaint 
Congressional staff with the intricacies of administrative law. The 
seminar was entitled "An Introduction to Administrative Law Issues." 
The seminar included presentations by Rulemaking Committee 
Chairman Ernest Gellhorn and Judicial Review Committee Chairman 
Thomas H. Susman. 
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Federal and state government agencies often request advice from 
the Conference on administrative law Issues. During 1987, 
Conference staff responded to several such requests, including ones 
from the Occupational Safety and Health Administration (OSHA), the 
Environmental Protection Agency (EPA), and the Immigration and 
Naturalization Service (INS). The Conference also responded to a 
request to consider the feasibility of establishing a special center for 
state administrative law. 

In response to a request from OSHA, the Conference undertook a 
special study of the OSHA rulemaking procedures, resulting in a 200- 
page report prepared by Conference consultants Thomas O. McGarity, 
a professor at the University of Texas School of Law, and Sidney A. 
Shapiro, a professor at the University of Kansas School of Law. 

The report details OSHA's difficulties in promulgating health and 
safety standards since its creation in 1970. The report urges OSHA to 
adopt a series of specified organizational and procedural 
modifications of Its rulemaking process designed to help set agency 
priorities for regulation and improve OSHA's management of its 
rulemaking. Many of the report's conclusions ultimately became the 
basis for two formal recommendations adopted by the Conference 
(see Appendix E). 

In response to a request from EPA, Conference staff assisted EPA 
staff in finding ways to use alternative means of dispute resolution in 
environmental enforcement actions. Specifically, EPA sought 
guidance on determining cases in which ADR may be useful; on 
locating, screening and retaining appropriate neutrals to mediate such 
cases; and on devising mechanisms to ensure confidentiality. 

At the urging of the House Appropriations Subcommittee on 
Treasury, Postal Service, and General Government, the Conference 
has undertaken a special Initiative to examine the procedural 
problems encountered by the Immigration and Naturalization Service 
In implementing the new immigration law. The Conference 
commissioned Stephen Legomsky, a professor at the Washington 
University (St. Louis) School of Law, to develop a priority list of 
research topics. Three topics, in particular, that were chosen for in- 
depth study are: review of visa denials, asylum procedures, and the 
alien legalization program (see Research Activities section on page 
24). 

At the request of the American Bar Association's Section on 
Administrative Law, the Conference has been studying the feasibility 
of establishing a center for state administrative law. Conference 
consultant Michael P. Cox, a professor at the University of Oklahoma 
Law Center, prepared a report on the strategy for establishing such a 
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Dennis Daugherty (t), Legal Counsel to the Occupational Safety and 
Health Review Commission, discusses the text of an OSHA study with 
Conference senior staff attorney Michael W. Bowers. 
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center, and the implementation of tliat strategy is now under review by 
the ABA Section. 



CLEARINGHOUSE ACTIVITY 



CIRA 

A major effort of the Conference is to serve as a clearinghouse for 
information on administrative practice and procedure so that one 
agency can receive the benefit of another agency's experience. The 
Council of Independent Regulatory Agencies (CIRA), which was 
created in 1982 by former Conference Chairman Loren Smith, serves 
to enhance this liaison effort. 

CIRA is composed of the chairmen of the major independent 
regulatory agencies. Under the ex-officio leadership of Conference 
Chairman Marshall Breger, it meets on a regular basis to further the 
efficiency, effectiveness and responsiveness of these agencies as 
they perform their public mandates. 

During 1987, this group met three times for informal breakfast 
meetings. The first meeting of 1987 was addressed by C. Boyden 
Gray, Counselor to the Vice President. Gray focused on the activity of 
the newly reactivated Vice President's Task Force on Regulatory 
Relief. The next meeting featured Gary Bauer, Assistant to the 
President for Policy and Development, who addressed the members 
on the Administration's upcoming domestic priorities. Bauer was 
joined at the meeting by Paul R. Verkuil, President of the College of 
William and Mary and a Conference member, who discussed the 
concept of federal agency independence from a Constitutional 
perspective. In July, CIRA members met with Counsel to the 
President A. B. Culvahouse, Jr., and Deputy Counsel Jay Stephens. 
Participants during 1987 included the following agency chairmen: 
Marshall J. Breger, Administrative Conference of the U.S.; Donald L 
Dotson, National Labor Relations Board; Heather J. Gradison, 
Interstate Commerce Commission; Alan Greenspan, Board of 
Governors of the Federal Reserve System; Martha O. Hesse, Federal 
Energy Regulatory Commission; Edward V. Hickey, Jr., Federal 
Maritime Commission; Kalo A. Hineman, Commodity Futures Trading 
Commission; Susan Liebeler, International Trade Commission; Daniel 
Oliver, Federal Trade Commission; Dennis R. Patrick, Federal 
Communications Commission; 5avid.^der, Securities and Exchange 
Commission; Terrence Scanlon, Consumer Product Safety 
Commission; Clarence Thomas, Equal Employment Opportunity 
Commission; M. Danny Wall, Federal Home Loan Bank Board; and 
Lando W. Zech, Jr., Nuclear Regulatory Commission. 
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EQUAL ACCESS TO JUSTICE ACT 

The Equal Access to Justice Act (EAJA) provides for the award of 
attorneys' fees and expenses to certain parties who prevail over the 
federal government in administrative and court proceedings. The Act 
assigned important consultative and reporting responsibilities to the 
Chairman of the Administrative Conference. As part of the 
clearinghouse function, the Chairman's office collects, analyzes, and 
reports on EAJA fee awards in administrative proceedings, including 
the proceedings of the boards of contract appeals. During 1987, 
Conference staff continued to provide assistance as requested by 
agency personnel and members of the public on matters pertaining to 
the EAJA. 

REG-NEG WATCH 

As a regular feature of its quarterly newsletter. Administrative 
Conference News, the Conference publishes a list of recent 
developments in federal agency negotiated rulemaking proceedings. 
During 1987, this feature reported on several successes and a few 
failures in the reg-neg area. These included the successful 
conclusion of negotiations on a proposed rule concerning 
nondiscrimination on the basis of handicap in air travel. It also 
included a report on the first lawsuit to challenge a rule developed 
with negotiated rulemaking. The lawsuit brought by the Safe Building 
Alliance challenged the Environmental Protection Agency's final rule 
on inspection and abatement of asbestos-containing materials in 
school buildings. 

Slated for completion in 1988 is a Conference Sourcebook on 
Negotiated Rulemaking. It will offer practical guidance to agencies 
implementing negotiated rulemaking by incorporating both scholarly 
research and agency experience. 

ALTERNATIVE DISPUTE RESOLUTION 

In an effort to further help federal agencies implement alternative 
methods of dispute resolution (ADR) in their decisionmaking 
processes, the Conference initiated several new projects during 1987. 
These included creating a roster of mediators and other neutral 
advisors, developing training programs for selected agency 
personnel, preparing guidance and model regulations on 
confidentiality, and starting a number of related studies (see 
Alternative Means of Dispute Resolution section on page 9). 
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The breadth of the Administrative Conference's research interests 
is exemplified by the range and type of titles compromising its 
publications series. In 1987, the Conference published its second 
reference guide, Sourcebook: Federal Agency Use of Alternative 
Means of Dispute Resolution. The first reference guide, Federal 
Administrative Procedure Sourcebook: Statutes and Related 
Materials (1985), remains in demand. Other publication types 
include: how-to-guides, such as the Manual for Administrative Law 
Judges and A Guide to Federal Agency Rulemaking; and special 
studies of administrative law issues, such as Expediting Settlement 
of Employee Grievances in the Federal Sector. The Administrative 
Conference of the United States Recommendations and Reports, 
published each year, contains copies of the recommendations and 
their accompanying reports. Appendix F contains a bibliography of 
the Conference's publications, reports and articles. 

All of the Conference's publications are available through the 
Federal Depository Library Program. The Government Printing Office 
sells some of the books. Appendix F contains all necessary 
information for purchasing copies from the Government Printing 
Office. Archival and interlibrary loan copies are retained in the 
Conference's library at 2120 L St., N.W., Washington, D.C. A limited 
number of copies of recent publications may be available on request 
from the Conference. 
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As part of its mandate, the Administrative Conference promotes 
discussion and debate on emerging issues in administrative law and 
the regulatory process. During 1987, the Conference sponsored a 
series of colloquia on broadcast deregulation, independent 
administrative law judges, and the role of legislative history in judicial 
interpretation, as well as a major day-long colloquium on the uses of 
alternative dispute resolution in the federal government. 

Laurence A. Tisch, President of CBS, Inc. was a featured 
participant at a November colloquy on broadcast deregulation. Tisch 
said he had "growing doubts" that many of the federal regulatory 
constraints on network television continue to serve the public interest. 
Tisch's comments, however, were countered by former Federal 
Communications Commission (FCC) Chairman Richard E. Wiley. 
Wiley stated that many of the obligations which deregulation 
abolished are maintained on a voluntary basis by industry executives. 
Meanwhile, current FCC Chairman Dennis Patrick defended the 
Commission's recent decision to abolish the Fairness Doctrine, the 
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The Administrative Conference assembled a distinguished panel 
including (l-r), former Chairman of the Federal Communications 
Commission Richard E. Wiley, current Chairman of the Federal 
Communications Commission Dennis R. Patrick, , Chairman Breger, 
CBS President Laurence A. Tisch, and former President of the Federal 
Communications Bar Association Jonathan Blake. 
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set of regulations that required broadcasters to provide free time for 
opposing points of view when airing controversial subjects. 

The question of whether administrative law judges should be part 
of an independent corps or whether they should be agency-based (as 
under the current system) was addressed at a July colloquy. Victor 
Rosenblum of the Northwestern University School of Law supported 
the concept of an independent corps, but he also urged development 
of peer review standards for ALJs to limit political interference in their 
decisionmaking. Representative Benjamin L Cardin (D-Md.) noted 
that an independent ALJ corps would protect against the perception 
that agency-based ALJs cannot be fair and impartial when ruling on a 
dispute between an outside party and their employer agencies. 

A major colloquy on alternative means of dispute resolution was 
held in June. More than 250 government officials and private 
attorneys participated, including Senator Orrin Hatch (D-Utah), 
American Bar Association President Eugene Thomas, Chief Judge 
Patricia Wald of the U.S. Court of Appeals for the District of Columbia 
Circuit, and Deputy Attorney General Arnold Burns. (See Alternative 
Means of Dispute Resolution section on page 9.) 

Judge Robert Bork of the U.S. Court of Appeals for the District of 
Columbia Circuit and Professor Lawrence Sager of the New York 
University Law School engaged in a May colloquy on a proposal to 
use specialized courts to divert litigation from traditional federal 
courts. Judge Bork noted that the recent creation of specialized 
courts for tax and patent cases will result in only one or two such 
cases being considered by the Supreme Court in the coming century. 
Professor Sager, meanwhile, expressed some concern that specialty 
court judges might not have the same level of judicial independence 
as envisioned by the framers of the Constitution who desired a totally 
separate branch of government. 

Early in 1987, Judges Abner Mikva and Kenneth Starr of the U.S. 
Court of Appeals for the District of Columbia participated in a 
Conference-sponsored colloquy on the "Role of Legislative History in 
Judicial Interpretation." Both Judge Mikva and Judge Starr accepted 
the reality that judges face constraints in their interpretation of 
statutes, but Judge Mikva considered himself a "contextualist" who is 
inclined, when necessary, to look behind the words and examine the 
legislative branch as an institution deliberating on legislation. Judge 
Starr said he considered himself more of a "literalist" who sees the 
statute as a final product of the legislature. Their colloquy, with an 
introduction by Chairman Breger, was published in the June 1987 
issue of the Duke Law Journal. 



Implementation 37 











■:■::;:*;«> 


lliilli;!i|:;l|::li 




ABf 









A. Members of the Administrative Conference. 

B. Biographical Information 

C. Staff of the Chairman 

D. Organization and Operation 

E. Recommendations and Statement 

F. Conference Publications 

G. Bylaws of the Administrative Conference .... 
H. The Administrative Conference Act 



..41 
..47 
..57 
..59 
...71 
.133 
.137 
.143 



Appendices 39 



iiiliiliiiiliffl^^^^ 



iTHIE GOlJNeii 



Chairman Marshall J. Breger 



Vice Chairman Mark S. Fowler* 
James C. Miller III 



Members James H. Burnley IV 
Arnold I. Burns 
Walter Gellhorn 
Edith D. Hakola 
William R. Jackson^ 
Daniel Oliver 
Otis M. Smith 
Mark Sullivan III 
Edward L Weidenfeld 



^Term of service ended during 1987. 



^Resigned dunng 1987. 
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Department of Agriculture 
Department of Commerce 

Commission on Civil Rights 
Commodity Futures Trading Commission 

Consumer Product Safety Commission 



Department of Defense 

Department of Education 

Department of Energy 

Environmental Protection Agency 

Equal Employment 

Opportunity Commission^ 

Federal Communications Commission 

Federal Deposit Insurance Commission 
Federal Election Commission 

Federal Energy Regulatory Commission 

Federal Home Loan Bank Board 

Federal Maritime Commission 

Federal Reserve System 

Federal Trade Commission 

General Services Administration 

Department of Health and Human Services 



(Food and Drug Administration) 

Department of Housing and 

Urban Development 

Department of the Interior 

Interstate Commerce Commission 



John Golden 
Robert H. Brumley II 
Douglas A. Riggs* 
William H. Gillers 
Marshall E. Hanbury 
Kenneth M. Raisler^ 
Carol G. Dawson 
James V. Lacy* 
John P. Mackey* 
Robert L Gilliat 
Wendell L Willkie II 
J. Michael Farrell* 
Francis S. Blake 



Diane S. Killory 
Jack D. Smith* 
Roger A. Hood 
Joan Aikens* 
Scott E. Thomas 
Catherine C. Cook 
William L. Van Lenten 
John Robert Ewers 
Michael Bradfield 
Terry Calvani 
Clyde C. Pearce, Jr. 
Darrel J. Grinstead 
Don M. Newman 
Frank V. Smith IIP 
Frank E. Young 

J. Michael Dorsey 
Alan W. Heifetz^ 
Donald H. Pearlman 
James R. Richards* 
Malcolm M. B. Sterrett 



*Tcrm of service ended during 1987. 
^Position vacant during 1987, 
^Designated Administrative Law Judge. 
^Designated Inspector General. 
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Department of Justice 

Department of Labor 

(Occupational Safety and 

Health Administration) 

Merit Systems Protection Board 

National Aeronautics and 

Space ^Administration 

National Labor Relations Board 

Nuclear Regulatory Commission 

Occupational Safety and 

Health Review Commission 

Office of Management and Budget 

Office of Personnel Management 

Securities and Exchange Commission 

Small Business Administration 

Department of State 

Department of Transportation 

(Federal Aviation Administration) 

Department of the Treasury 

(Internal Revenue Service) 

U.S. International Trade Commission 

U.S. Postal Service 

Veterans Administration 



William Bradford 
Reynolds 

SETH D. ZlNMAN 

John A. Pendergrass 
Daniel R. Levinson* 

John E. O'Brien 

WiLFORD W. JOHANSEN 

James K. Asselstine^ 
William C. Parler 

M. Dennis Daugherty 
John H. Carley^ 
Hugh Hewitt 
AuLANA L Peters. 
Frank S. Swain 
Abraham D. Sofaer 
Neil R. Eisner 
E. Tazewell Ellett 
Robert M. Kimmitt^ 
D. Edward Wilson 
James J. Keightley 
Susan Liebeler^ 
Louis A. Cox 
Frederic L Conway 




President Reagan's Chief of Staff, Howard Baker (I) is presented with a 
certificate of honorary membership by Chairman Breger. 



^Also served as Liaison Representative during 1987. 
^Term of service ended during 1987. 
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Bernard H. Barnett* 

Warren Belmar 

George A. Bermann 

Kenneth J. Bialkin 

Philip C, Bobbitt 

Edward W. Brooke^ 

Betty Jo Christian 

H. Rodgin Cohen, Jr. 

H. Clayton Cook, Jr. 

Eldon H. Crowell 

Lloyd Norton Cutler 

Robert J. D'Agostino* 

Mitchell E. Daniels, Jr. 

Lewis A. Engman 

Daniel F. Evans, Jr. 

Frank J. Fahrenkopf, Jr. 

Walter Feldesman 

Fred F. Fielding 

Ernest Gellhorn 

William F. Harvey* 

Ernest B. Hueter 



Paul D. Kamenar 
Carolyn B. Kuhl 
Richard J. Leighton 
Bevis Longstreth 
James McClellan^ 
Alan B. Morrison 
Sallyanne Payton 
Harvey Lloyd Pitt 
Monroe F. Price 
Victor G. Rosenblum 
Michael Saperstein* 
Edward C. Schmults 
Peter L. Strauss 
Thomas M. Susman 
Phillip N. Truluck 
Paul R. Verkuil 
Michael B. Wallace 
E. Robert Wallach* 
Harris Weinstein 
Jonathan Weiss 
Stephen A. Weitzman 



ilftlS0N RERRESENTMIVES 



ABA Administrative Law Section 

ABA National Conference of 

Administrative Law Judges 

ACTION 

Administrative Office of the U.S. Courts 

Advisory Commission on 

Intergovernmental Relations 

Agency for International Development^ 

Council on Environmental Quality 



Willis B. Snell 

Marvin H. Morse 
Victor W. Palmer* 
Robert MacKichan, Jr.* 
L. Ralph Mecham 

David E. Nething 

Dinah Bear 



Deceased 

^Term of service ended during 1987. 
^Position vacant during 1987. 
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Executive Office for Immigration Review 

Executive Office of tfie President 

Federal Administrative 

Law Judges Conference 

Federal Judicial Center 

Federal Labor Relations Authority 

Federal Mediation & Conciliation Service 

Federal Mine Safety and 

Health Review Commission 

General Accounting Office 

Government Printing Office^ 

Judicial Conference of the U.S. 

Office of the Federal Register 

Pension Benefit Guaranty Corporation 

Postal Rate Commission 

Selective Service System 

U. S. Claims Court 

U, S. Court of Appeals, Federal Circuit 

U. S. Court of International Trade 

U. S. Court of Military Appeals 

U.S. Information Agency^ 



William R. Robie 
Jay B. Stephens 

Isaac David Benkin^ 
John J. Mathias 
Charles W. Nihan 
Ruth E. Peters 
Daniel P. Dozier 

Ford B. Ford 
Rollee H. Efros 

Stephen G. Breyer 
Carl McGowan* 
John E. Byrne 
Royal F. Dellinger 
Janet D. Steiger 
Henry N. Williams 
Marian Blank Horn 
Howard T. Markey 
Edward D. Re 
Robinson O. Everett 




Council Member Edith D. Hakola, General Counsel, National Right to 
Work Legal Defense Foundation, Inc., listens during plenary session 
discussion. 



^Term of service ended during 1987. 
^Position vacant during 1987. 
Deceased 
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William H. Allen 

Robert A. Anthony 

Clark Byse 

Kenneth Gulp Davis 

Warner W. Gardner* 

Marion Edwyn Harrison 

S. Neil Hosenball 

Cornelius B. Kennedy 

Malcolm S. Mason 

Frank M. 



Owen Olpin 
Max D. Paglin 
Reuben B. Robertson I 
Harold L Russell 
Antonin Scalia 
LoREN A. Smith 
James E. Wesner 
Richard E. Wiley 
Jerre S. Williams 
Wozencraft 



SPE©(AiC>C)UNSEllS 



C. Boyden Gray 

William F. Harvey^ 

Dennis J. Lehr 

Thomas J. Lykos, Jr. 

William H. McDavid 

Joseph A. Morris 



Alice L O'Donnell 
William T. Quillen 
Bruce Rabb 
Ronald E. Robertson 
Stanley Sporkin 
John M. Walker, Jr. 




Members Paul R. Verkuif (l-r), President College of William and Mary, 
Ernest Gellhorn and consultant Ronald A. Cass of Boston University 
School of Law shiare their views during a plenary session. 



^Resigned during 1987. 

^Term of service ended during 1987. 
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MEMBERS* 

Joan D. Aikens, Chairmang Federal Election Commission, Washington, D.C. Government 

Member 1986. Committee on Adjudication. 
Williann H. Alien, member of the law firm of Covington & Burling, Washington, D.C. Public 

Member 1972-82. Senior Fellow since 1982. Committee on Judicial Review. 
Robert A. Anthony, Professor of Law, George Mason University School of Law, Arlington, 

Virginia. Chairman of the Administrative Conference of the United States 1974—79. 

Consultant on: comparative proceedings for broadcast licensing, 1970-71; confidential 

information in ITC cases (Recommendation 84-6). Senior Fellow since 1982. Committee 

on Regulation. 
James K. Asselstine, Commissioner, Nuclear Regulatory Commission, Washington, D.C. 

Government Member 1982-87. Committee on Rulemaking. 
Bernard H. Bamett , member of the law firm of Barnett Si Alagia, Washington, D.C. Public 

Member 1986-87. Committee on Adjudication. 
Dinah Bear, General Counsel, Council on Environmental Quality, Washington, D.C. Liaison 

Representative since 1986. Committee on Administration. 
Warren Bcilmar, member of the law firm of Fulbright & Jaworski, Washington, D.C. Public 

Member since 1986. Committee on Judicial Review; Special Committee on Financial 

Services. 
isaac David Beniiin, Administrative Law Judge, Federal Energy Regulatory Commission, 

Washington, D.C. Liaison Representative (Federal Administrative Law Judges 

Conference) 1986-87. Committee on Governmental Processes. 
George A. Bermann, Professor of Law, Columbia University School of Law, New York, New 

York. Consultant on governmental torts (Recommendation 84-7). Public Member since 

1986. Committee on Administration. 
Kenneth J. Bialkin, member of the law firm of Willkie, Farr and Gallagher, New York, New 

York. Public Member since 1986. Committee on Governmental Processes; Special 

Committee on Financial Services (Chairman). 
Francis S. Blalce, General Counsel, Environmental Protection Agency, Washington, D.C. 

Government Member since 1985. Committee on Regulation. 
Philip C. Boblutt, Professor of Law, University of Texas Law School, Austin, Texas. 

Appointed Public Member, February 9. Committee on Adjudication. 
Michael BradfieOd, General Counsel, Board of Governors of the Federal Reserve System, 

Washington, D.C. Government Member since 1981. Committee on Regulation; Special 

Committee on Financial Services. 
[Marshall J. Breser. Chairman of the Administrative Conference of the United States since 

1985. 



During calendar year 1987. Affiliations and positions are listed as of December 31 or the 
date of termination of Conference service, if earlier. 
Deceased 
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Stephen G. Breyer, Judge, United States Court of Appeals for the First Circuit, Boston, 

Massachusetts. Liaison Representative (Judicial Conference of the U.S.) since 1981. 

Committee on Adjudication. 
Edward W. Brooke, member of the law firm of O'Connor St Hannon, Washington, D.C. Public 

Member 1986-87. Committee on Judicial Review. 
Robert H. Brumley II, Acting General Counsel, Department of Commerce, Washington, D.C. 

Appointed Government Member, December 1. Special Committee on Financial Services. 
James H. Burnley IV, Secretary, Department of Transportation, Washington, D.C. Appointed 

Council Member, August 14. Committee on Rulemaking. 
Arnold I. Bums, Deputy Attorney General, Department of Justice, Washington, D.C. Council 

Member since 1986. Committee on Administration. 
John E. Byrne, Director of the Federal Register, National Archives and Records Service, 

Washington, D.C. Liaison Representative since 1980. Committee on Administration. 
Clark Byse, Professor Emeritus, Harvard Law School, Cambridge, Massachusetts. Public 

Member 1968-1982; Senior Fellow since 1982. Committee on Administration. 
Terry Calvani, Commissioner, Federal Trade Commission, Washington, D.C. Government 

Member since 1985. Committee on Rulemaking. 
John H. Carley, General Counsel, Office of Management and Budget, Washington, D.C. 

Government Member (FTC) 1983-85, (0MB) 1986-87. Committee on Judicial Review. 
Betty Jo Christian, member of the law firm of Steptoe Si Johnson, Washington, D.C. 

Government Member (ICC) 1977-79; Public Member since 1980. Committee on 

Regulation (Chairman). 
H. Rodgin Cohen, Jr., partner with the law firm of Sullivan & Cromwell, New York, New York. 

Appointed Public Member, September 25. Special Committee on Financial Services. 
Frederic L. Conway, Special Assistant to the General Counsel, Veterans Administration, 

Washington, D.C. Government Member since 1983. Committee on Administration. 
Catherine C. Cook, General Counsel, Federal Energy Regulatory Commission, Washington, 

D.C. Appointed Government Member, March 3. Committee on Regulation. 
H. Clayton Cook, Jr., member of the law firm of Cadwalader, Wickersham & Taft, Washington, 

D.C. Public Member since 1980. Committee on Judicial Review (Chairman) 1980-86; 

Committee on Rulemaking. 
Louis A. Cox, General Counsel, United States Postal Service, Washington, D.C. Government 

Member since 1972. Committee on Administration. 
Eldon H. Crowdl, member of the law firm of Crowell & Moring, Washington, D.C. Public 

Member since 1986. Consultant on alternatives for resolving government contract 

disputes (Recommendation 87-11). Committee on Administration. 
Uoyd Norton Cutler, member of the law firm of Wilmer, Cutler & Pickering, Washington, D.C. 

Public Member since 1986. Committee on Regulation. 
Robert J. D'Agostino, Attorney-at-Law, Wilmington, Delaware. Government Member 

(Justice) 1982; Public Member 1982-87. Committee on Governmental Processes 1982- 

86; Committee on Adjudication (Vice Chairman). 
Mitchell E. Daniels, Jr., President and Chief Executive Officer, Hudson Institute, Indianapolis, 

Indiana. Appointed Public Member, November 23. Committee on Judicial Review. 
M. Dennis Daugherty, Legal Counsel and Special Advisor to the Chairman, Occupational Safety 

& Health Review Commission, Washington, D.C. Government Member since 1985. 

Committee on Judicial Review. 
Kenneth Culp Davis, Professor of Law, University of San Diego School of Law, San Diego, 

California. Public Member 1968-82; Senior Fellow since 1982. Committee on 

Rulemaking. 
Carol Dawson, Vice Chariman, Consumer Product Safety Commission, Washington, D.C. 

Government Member 1985-86; reappointed June 10. Committee on Governmental 

Processes. 
Royal S. Ddlinger, Deputy Executive Director for Insurance Programs, Pension Benefit 

Guaranty Corporation, Washington, D.C. Liaison Representative since 1985. Committee 

on Administration. 
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J. Michad Dc^rscy, General Counsel, Department of Housing and Urban Development, 

Washington, D.C. Appointed Government Member, July 21. Committee on Governmental 

Processes. 
Danid P. Dozicr, Legal Counsel, Federal Mediation and Conciliation Service, Washington, D.C. 

Liaison Representative since 1986. Committee on Administration. 
Rollett H. Efroso Associate General Counsel, General Accounting Office, Washington, D.C. 

Liaison Representative since 1984. Committee on Administration. 
Ndl R. Eisner, Assistant General Counsel, Department of Transportation, Washington, D.C. 

Government Member since 1982. Committee on Governmental Processes (Vice 

Chairman). 
E. Tazewdl Elletl, Chief Counsel, Federal Aviation Administration, Washington, D.C. 

Government Member since 1985. Committee on Rulemaking. 
Lewis A. Engman, member of the law firm of Winston Si Strawn, Washington, D.C. Public 

Member since 1986. Committee on Governmental Processes. 
Danid F. Evans, Jr., member of the law firm of Baker & Daniels, Indianapolis, Indiana. Public 

Member since 1984. Committee on Rulemaking. 
Robinson O. Everett, Chief Judge, United States Court of Military Appeals, Washington, D.C. 

Liaison Representative since 1984. Committee on Governmental Processes. 
John Robert Ewers, Director, Bureau of Administration, Federal Maritime Commission, 

Washington, D.C. Government Member since 1985. Committee on Rulemaking. 
Frank J. Fahrenkopf, Jr., Chairman, Republican National Committee, Washington, D.C. Public 

Member since 1986. Committee on Governmental Processes. 
J. Michad FarrdI, General Counsel, Department of Energy, Washington, D.C. Government 

Member 1985-87. Committee on Judicial Review. 
Walter Fddesman, member of the law firm of Summit, Rovins & Feldesman, New York, New 

York. Public Member since 1986. Committee on Rulemaking. 
Fred F. Rdding, member of the law firm of Wiley, Rein & Fielding, Washington, D.C. Special 

Counsel 1981-86; Public Member since 1986. Committee on Governmental Processes. 
Ford B. Ford, Chairman, Federal Mine Safety and Health Review Commission, Washington, 

D.C. Liaison Representative since 1986. Committee on Regulation. 
Mark S. Fowler, Chairman, Federal Communications Commission, Washington, D.C. Council 

Member 1981-87 (Vice Chairman 1983-87). Committee on Rulemaking. 
Warner W. Gardner, member of the law firm of Shea & Gardner, Washington, D.C. Public 

Member 1968-76; Senior Fellow 1982-87. Committee on Administration. 
Ernest Gdlhom, member of the law firm of Jones, Day, Reavis Si Pogue, Washington, D.C. 

Consultant on: summary judgment in administrative adjudication (Recommendation 70— 

3); interlocutory appeal procedures (Recommendation 71—1); public participation in 

administrative hearings (Recommendation 71-6); adverse agency publicity 

(Recommendation 73-1); and legislative veto (Recommendation 77-1). Public Member 

since 1986. Committee on Rulemaking (Chairman). 
Walter Gdlhom, Professor Emeritus, Columbia University School of Law, New York, New 

York. Council Member since 1968. Committee on Administration. 
William H. Gillers, Solicitor, United States Commission on Civil Rights, Washington, D.C. 

Government Member since 1986. Committee on Administration. 
Robert L. Gilliat, Assistant General Counsel, Department of Defense, Washington, D.C. 

Government Member since 1977. Committee on Adjudication. 
John Golden, Associate General Counsel, Department of Agriculture, Washington, D.C. 

Government Member since 1983. Committee on Regulation (Vice Chairman). 
C. Boyden Gray, Counsel to the Vice President, Washington, D.C. Special Counsel since 1981. 

Committee on Judicial Review; Special Committee on Financial Services. 
Darrd J. Grinstead, Assistant General Counsel, Department of Health and Human Services, 

Washington, D.C. Government Member since 1979. Committee on Administration 

(Chairman). 
Edith D. Hakola, General Counsel, National Right to Work Legal Defense Foundation, Inc., 

Springfield, Virginia. Council Member since 1981. Committee on Adjudication. 
Marshall E. Hanbury, General Counsel, Commodity Futures Trading Commission, Washington, 

D.C. Appointed Government Member, March 6. Committee on Adjudication. 
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Marion Edwyn Harrison, Attorney-at-Law, Washington, D.C. Council Member 1971-78; 

Public Member 1984—85; Senior Fellow since 1985. Committee on Governmental 

Processes. 
William F. Harvey, Professor of Law, Indiana University School of Law, Indianapolis, Indiana. 

Public Member 1983-86; Special Counsel 1986-87. Committee on Adjudication. 
Alan W. Heifetz, Chief Administrative Law Judge, Department of Housing and Urban 

Development, Washington, D.C. Government Member (designated ALJ) since 1986. 

Committee on Adjudication. 
Hugh Hewitt, General Counsel, Office of Personnel Management, Washington, D.C. 

Government Member since 1986. Committee on Governmental Processes. 
Roger A. Hood, Assistant General Counsel, Federal Deposit Insurance Corporation, 

Washington, D.C. Government Member since 1982. Committee on Governmental 

Processes; Special Committee on Financial Services. 
Marian Blank Horn, Judge, United States Claims Court, Washington, D.C. Government 

Member (Interior) 1984-86; Liaison Representative since 1986. Committee on 

Governmental Processes. 
S. Ndl Hos«nball, member of the law firm of Davis, Graham L. Stubbs, Washington, D.C. 

Government Member (NASA) 1968-85; Senior Fellow since 1985. Committee on 

Administration. 
Ernest B. Hucter, President, National Legal Center for the Public Interest, Washington, D.C. 

Public Member since 1986. Committee on Judicial Review. 
William R. Jackson, member of the law firm of Bolton, Gomes & Jackson, Santa Ana, 

California. Council Member 1985-87. Committee on Governmental Processes. 
Wilford W. Johansen, Member, National Labor Relations Board, Washington, D.C. 

Government Member since 1985. Committee on Rulemaking. 
Paul D. Kamcnar, Director of Litigation, Washington Legal Foundation, Washington, D.C. 

Public Member since 1982. Committee on Rulemaking. 
James J. Keightley, Associate Chief Counsel (Litigation), Internal Revenue Service, 

Washington, D.C. Government Member since 1986. Committee on Regulation. 
Cornelius B. Kennedy, Of Counsel to the law firm of Armstrong, Teasdale, Kramer, Vaughn & 

Schlafly, Washington, D.C. Public Member 1972-82; Senior Fellow since 1982. 

Committee on Rulemaking. 
Diane S. Killory, General Counsel, Federal Communications Commission, Washington, D.C. 

Appointed Government Member, February 9. Committee on Rulemaking. 
Robert M. Kimmitt, General Counsel, Department of the Treasury, Washington, D.C. 

Government Member 1986-87. Committee on Judicial Review; Special Committee on 

Financial Services. 
Carolyn B. Kuhl, member of the law firm of Munger, Tolles, Si Olson, Los Angeles, California. 

Public Member since 1986. Committee on Administration. 
James V. Lacy, General Counsel, Consumer Product Safety Commission. Government Member 

April 1-June 10, 1987. Committee on Governmental Processes. 
Dennis J. Lehr, member of the law firm of Hogan ii Hartson, Washington, D.C. Appointed 

Special Counsel, November 4. Special Committee on Financial Services. 
Richard J. Leighton, member of the law firm of Leighton & Regnery, Washington, D.C. Public 

Member since 1983. Committee on Adjudication (Chairman). 
Daniel R. Levinson, Chairman, Merit Systems Protection Board, Washington, D.C. 

Government Member (OPM) 1985; Liaison Representative 1986; became Government 

Member, December 7. Committee on Governmental Processes. 
Susan W. Uebdcr, Chairman, U.S. International Trade Commission, Washington, D.C. 

Appointed Liaison Member, February 12; became Government Member, November 23. 

Committee on Adjudication. 
Bevis Longstreth, member of the law firm of Debevoise L Plimpton, New York, New York. 

Government Member (SEC) 1982-84; Public Member since 1986. Committee on 

Regulation; Special Committee on Financial Services. 
Thomas J. Lykos, Jr., Minority Counsel, Securities Subcommittee, Senate Committee on 

Banking, Housing and Urban Affairs, Washington, D.C. Appointed Special Counsel, June 

24. Special Committee on Financial Services. 
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John P. Mackey, Counsel and Executive Assistant to the Chairman, Consumer Product Safety 

Commission, Washington, D.C. Government Member 1986-87. Committee on 

Governmental Processes. 
Robert MacKichan, Jr., General Counsel, ACTION, Washington, D.C. Liaison Representative 

1985-87. Committee on Regulation. 
Howard T. Mairfcey, Chief Judge, United States Court of Appeals for the Federal Circuit, 

Washington, D.C. Liaison Representative since 1982. Committee on Judicial Review. 
Malcolm S. Mason, Attorney-at-Law, Washington, D.C. Government Member (OEO) 

1968-73. (HEW) 1973-79; Senior Fellow since 1984. Since 1985, consultant on 

handbook for drafting grant statutes. Committee on Administration. 
John J. Mathias, Administrative Law Judge, U. S. International Trade Commission, 

Washington, D.C. Appointed Liaison Representative May 5, (Federal Administrative Law 

Judges Conference). Committee on Governmental Processes. 
James McCidlan, President, Center for Judicial Studies, Washington, D.C. Public Member 

1984-87. Committee on Judicial Review. 
William H. McDavid, Vice President and Counsel, Bankers Trust Company, New York, New 

York. Appointed Special Counsel, July 9. Special Committee on Financial Services. 
Carl McGowan , Senior Judge, United States Court of Appeals for the District of Columbia 

Circuit, Washington, D.C. Liaison Representative 1979-87. Committee on Judicial 

Review. 
L. Ralph Mccham, Director, Administrative Office of the U.S. Courts, Washington, D.C. 

Liaison Representative since 1985. Committee on Adjudication. 
James C. Miller III, Director, Office of Management and Budget, Washington, D.C. Council 

Member since 1981. Appointed Vice Chairman, December 2. Committee on Regulation. 
Joseph A. Moniis, Director, Office of Liaison Services, Department of Justice, Washington, 

D.C. Government Member (0PM) 1981-85; Liaison Representative (USIA) 1986; 

appointed Special Counsel, November 17. Committee on Judicial Review. 
Alan B. Morrisoei, Director, Public Citizen Litigation Group, Washington, D.C. Public Member 

since 1980. Committee on Governmental Processes. 
Marvin H. Morse, Administrative Law Judge, Executive Office for Immigration Review, 

Department of Justice, Falls Church, Virginia. Government Member (0PM) 1980-82, 

(SBA) 1982-84; Liaison Representative 1985-86 (National Conference of ALJs); 

reappointed July 9. Committee on Rulemaking. 
David E. Nethin^, Majority Leader, North Dakota State Senate, Jamestown, North Dakota. 

Liaison Representative (Advisory Commission on Intergovernmental Relations) since 1983. 

Committee on Regulation. 
Don M. Newman, Under Secretary, Department of Health and Human Services, Washington, 

D.C. Appointed Government Member, February 24. Committee on Adjudication. 
Charles W. Nihan, Deputy Director, Federal Judicial Center, Washington, D.C. Liaison 

Representative since 1984. Committee on Judicial Review. 
John E. O'Brien, General Counsel, National Aeronautics and Space Administration, 

Washington, D.C. Government Member since 1985. Committee on Administration. 
Alice L. O'Donndl, Director, Division of interjudicia) Affairs and Information Services, Federal 

Judicial Center, Washington, D.C. Liaison Representative 1976-84; Special Counsel since 

1984. Committee on Judicial Review. 
Daniel Oliver, Chairman, Federal Trade Commission, Washington, D.C. Government Member 

(Education) 1983; Council Member since 1983. Committee on Adjudication. 
Owen Olptn, member of the law firm of O'Melveny & Myers, Los Angeles, California. Public 

Member 1972-82; Senior Fellow since 1982. Committee on Regulation. 
Max D. Paglin, Attorney ~at~ Law, Washington, D.C. Consultant on: implementation of 

ACUS recommendations (1975-76); natural gas shortages (Statement 5 - 1976); 

management seminars for agency officials (1976); agency procedural review (1977). 

Government Member (FCC) 1968-72, (Atomic Energy Commission) 1972-74, (NRC) 

1974-75; Public Member 1978-82; Senior Fellow since 1982. Committee on Judicial 

Review. 



Deceased 
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Victor W. Palmer, Administrative Law Judge, Department of Agriculture, Washington, D.C. 

Liaison Representative (ABA National Conference of Administrative Law Judges) 1986- 

87. Committee on Rulemaking. 
William C. Parler, General Counsel, Nuclear Regulatory Commission, Washington, D.C. 

Appointed Government Member, July 1. Committee on Rulemaking. 
Sallyanne Payton, Professor, University of Michigan School of Law, Ann Arbor, Michigan. 

Public Member since 1980. Committee on Administration. 
Clyde C. Pcarce, Jr., General Counsel, General Services Administration, Washington, D.C. 

Government Member since 1986. Committee on Administration. 
Donald H. Pearlman, Executive Assistant to the Secretary, Department of the Interior, 

Washington, D.C. Government Member since 1986. Committee on Rulemaking (Vice 

Chairman). 
John A. Pcndcrgrass, Assistant Secretary for OSHA, Department of Labor, Washington, D.C. 

Appointed Government Member, June 4. Committee on Regulation. 
Aulana L. Peters, Commissioner, Securities & Exchange Commission, Washington, D.C. 

Government Member since 1984. Committee on Adjudication. 
Ruth E. Peters. Solicitor, Federal Labor Relations Authority, Washington, D.C. Appointed 

Liaison Representative, March 3. Committee on Adjudication. 
Harvey Uoyd Pitt, member of the law firm of Fried, Frank, Harris, Shriver & Jacobson, 

Washington, D.C. Public Member since 1986. Committee on Adjudication; Special 

Committee on Financial Services. 
Monroe F. Price, Dean, Cardozo Law School, New York, New York. Public Member since 

1986. Committee on Regulation. 
Wtlltam T. Quillen, Vice President and General Counsel, Howard Hughes Medical Institute, 

Bethesda, Maryland. Public Member 1982-86; Special Counsel since 1986. Committee 

on Adjudication. 
Bruce Rabb, member of the law firm of Stroock, Stroock & Lavan, New York, New York. 

Public Member 1982-86; Special Counsel since 1986. Committee on Adjudication. 
Kenneth M. Raislcr, General Counsel, Commodity Futures Trading Commission, Washington, 

D.C. Government Member 1983-87. Committee on Adjudication. 
Edward D. Re, Chief Judge, United States Court of International Trade, New York, New York. 

Liaison Representative since 1984. Committee on Rulemaking. 
William Bradford Reynolds, Assistant Attorney General, Civil Rights Division, Department of 

Justice, Washington, D.C. Government Member since 1984. Committee on Governmental 

Processes. 
James R. Richards, Inspector General, Department of the Interior, Washington, D.C. 

Government Member (designated inspector general), (Energy) 1984-86; reappointed 

(Interior) December 11. Committee on Governmental Processes. 
Douglas A. Riggs, General Counsel, Department of Commerce, Washington, D.C. Government 

Member 1985-87. Committee on Administration. 
Ronald E. Robertson, General Counsel, Department of Health and Human Services, 

Washington, D.C. Public Member 1982-85; Special Counsel since 1985. Committee on 

Administration. 
Reuben B. Robertson III, member of the law firm of Ingersoll & Bloch, Washington, D.C. 

Chairman of the Administrative Conference of the United States 1980-81; Senior Fellow 

since 1982. Committee on Adjudication. 
William R. Robie, Chief Immigration Judge, Executive Offlce for Immigration Review, 

Department of Justice, Falls Church, Virginia. Liaison Representative since 1984. 

Committee on Rulemaking. 
Victor G- RosenMum, Professor of Law, Northwestern University School of Law, Chicago, 

Illinois. Consultant on: citizen complaints (1971); ALJ study (1974-76); and evaluation 

of ALJ performance (1979-85). Public Member since 1982. Committee on 

Administration. 
Harold L. Russell, member of the taw firm of Smith, Gambrell & Russell, Atlanta, Georgia. 

Council Member 1968-77; Senior Fellow since 1983. Committee on Judicial Review. 
Michael Sapcrstein, Senior Managing Director, Bear, Stearns & Co., Inc., New York, New York. 

Public Member 1986-87. Committee on Adjudication. 
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Antonin Scalia, Associate Justice, United States Supreme Court, Washington, D.C. Chairman 

of the Administrative Conference of the United States 1972-74. Public Member 1978- 

82; Senior Fellow since 1982. Committee on Governmental Processes. 
Edward C. Schmults, Senior Vice President- External Affairs and General Counsel, GTE 

Corporation, Stamford, Connecticut. Appointed Public Member, February 9. Committee 

on Judicial Review. 
Frank V. Smith, Associate Commissioner, Office of Hearings and Appeals, Social Security 

Administration, Arlington, Virginia. Government Member 1985-87. Committee on 

Adjudication. 
Jack D. Smith, General Counsel, Federal Communications Commission, Washington, D.C. 

Government Member 1984-87. Committee on Adjudication. 
Lorcn A. Smith, Chief Judge, United States Claims Court, Washington, D.C. Chairman of the 

Administrative Conference of the United States 1981—85; Senior Fellow since 1985. 

Committee on Judicial Review. 
Otis M. Smith, member of the law firm of Lewis, White & Clay, Detroit, Michigan. Public 

Member 1972-78; Council Member since 1978. Committee on Judicial Review. 
Willis B. Sndl, member of the law firm of Sutherland, Asbill & Brennan, Washington, D.C. 

Liaison Representative (ABA Administrative Law Section) since 1984. Committee on 

Regulation. 
Abraham D. Sofacr, Legal Adviser, Department of State, Washington, D.C. Consultant on 

change-of-status applications to INS (Recommendation 71-5). Government Member 

since 1985. Committee on Adjudication. 
Stanley Sporkin, Judge, United States District Court for the District of Columbia, Washington, 

D.C. Liaison Representative (CIA) 1982-85; Special Counsel since 1986. Committee on 

Rulemaking; Special Committee on Financial Services (Vice Chairman). 
Janet D. Steiger, Chairman, Postal Rate Commission, Washington, D.C. Liaison 

Representative since 1981. Committee on Rulemaking. 
Jay B. Stephens, Deputy Counsel to the President, The White House, Washington, D.C. 

Liaison Representative (Executive Office of the President) since 1986. Committee on 

Governmental Processes. 
Malcolm M. B. Sterrett, Commissioner, Interstate Commerce Commission, Washington, D.C. 

Government Member since 1986. Committee on Judicial Review. 
Peter L. Strauss, Professor of Law, Columbia University School of Law, New York, New York. 

Consultant on: mining claims on public lands (Recommendation 74-3); impact of judicial 

review on rulemaking (1977-78); and disqualification of decisional officials 

(Recommendation 80-4). Government Member (NRC) 1976-77; Public Member since 

1982. Committee on Judicial Review (Vice Chairman). 
Mark Sullivan III, Associate Director, Presidential Personnel, The White House, Washington, 

D.C. Council Member since 1986. Committee on Judicial Review; Special Committee on 

Financial Services. 
Thomas M. Susman, member of the law firm of Ropes & Gray, Washington, D.C. Public 

Member since 1980. Committee on Judicial Review (Chairman). 
Frank S. Swain, Chief Counsel for Advocacy, Small Business Administration, Washington, D.C. 

Government Member since 1982. Committee on Regulation. 
Scott E. Thomas, Chairman, Federal Election Commission, Washington, D.C. Appointed 

Government Member, February 3. Committee on Adjudication. 
Phillip N. Tniluck, Executive Vice President, The Heritage Foundation, Washington, D.C. 

Public Member since 1986. Committee on Rulemaking. 
William L. Van Lenten, Senior Attorney, Federal Home Loan Bank Board, Washington, D.C. 

Government Member since 1986. Committee on Judicial Review. 
Paul R. Verkuil, President, College of William and Mary, Williamsburg, Virginia. Consultant 

on: preenforcement judicial review of rules (Recommendation 74-4); Informal 

adjudication (1975-76); intergovernmental communications in informal rulemaking 

(Recommendation 80-6); Regulatory Flexibility Act (1981); judicial review of rules in 

enforcement proceedings (Recommendation 82-7); and immigration adjudications 

(1983-84). Public Member since 1982. Committee on Governmental Processes. 
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John M. Walker, Jr., Judge, United States District Court for the Southern District of New 

York, New York, New York. Special Counsel since 1986. Committee on Regulation; 

Special Committee on Financial Services. 
E. Robert Wallach, Attorney-at-Law, San Francisco, California. Public Member 1986-87. 

Committee on Regulation. 
Edward L. Wddcnfdd, Attorney-at-Law, Washington, D.C. Council Member since 1981. 

Committee on Regulation. 
Harris Weinstcin, member of the law firm of Covington it. Burling, Washington, D.C. Public 

Member since 1982. Committee on Governmental Processes (Chairman). 
Jonathan A. Weiss, Director, Legal Services for the Elderly, New York, New York. Appointed 

Public Member, November 17. Committee on Adjudication. 
Stephen A. Weitzman, Attorney-at-Law, Birch, Stewart, Kolasch & Birch, Falls Church, 

Virginia. Public Member since 1984. Committee on Regulation. 
James E. Wesner, member of the law firm of Ginsburg, Feldman, Weil & Bress, Washington, 

D.C. Public Member 1974-82; Senior Fellow since 1982. Committee on Adjudication. 
Richard E. Wiley, member of the law firm of Wiley, Rein & Fielding, Washington, D.C. Council 

Member 1973-77; Public Member 1979-84; Senior Fellow since 1984. Committee on 

Governmental Processes. 
Henry N. Williams, General Counsel, Selective Service System, Washington, D.C. Government 

Member (SSS) 1971-75; Liaison Representative since 1975. Committee on Adjudication. 
Jerre S. Williams, Judge, United States Court of Appeals for the Fifth Circuit, Austin, Texas. 

Chairman of the Administrative Conference of the United States 1968-70; Public Member 

1972-78; Senior Fellow since 1982. Committee on Judicial Review. 
Wendell L. Willkie II, General Counsel, Department of Education, Washington, D.C. 

Government Member since 1986. Committee on Governmental Processes. 
D. Edward Wilson, Acting General Counsel, Department of the Treasury, Washington, D.C. 

Appointed Government Member, December 7. Special Committee on Financial Services. 
Frank M. Wozencraft, member of the law firm of Baker it Botts, Houston, Texas. Council 

Member (Vice Chairman) 1968-71; Public Member 1975-80; Senior Fellow since 1982. 

Committee on Regulation. 
Frank E. Young, Commissioner, Food and Drug Administration, Rockville, Maryland. 

Appointed Government Member, June 2. Committee on Rulemaking. 
Seth D. Zinman, Associate Solicitor, Department of Labor, Washington, D.C. Government 

Member since 1981. Committee on Judicial Review. 



RESEARCH CONSULTANTS 

Alfred C. Aman, Jr., Professor of Law, Cornell Law School, Ithaca, New York. Consultant on: 
enforcement of petroleum price regulations (Recommendation 80—2); administrative 
procedures at the Federal Reserve Board (since 1986). 

Dennis S. Aronowitz, Professor of Law and Director, Morin Center for Banking Law Studies, 
Boston University School of Law, Boston, Massachusetts. Consultant on: Renegotiation 
Act (Recommendation 70-5); banking agency informal regulatory techniques (since 
1986). 

Larry A. Bakken, Professor of Law, Hamline University School of Law, St. Paul, Minnesota. 
Since 1983, consultant on non-ALJ adjudication. 

Lawrence G. Baxter, Professor of Law, Duke University Law School. Since 1987, consultant on 
adjudication of claims against receivers of failed savings institutions. 

Richard J. Bednar, Counsel to the law firm of Crowell Si Moring, Washington, D.C. Consultant 
on use of ADR by agency contracting officers. 

Richard K. Berg, Senior Counsel, Multinational Legal Services, P.C, Washington, D.C. 
Executive Secretary of the Administrative Conference of the United States 1971-80, 
General Counsel 1981-87. Consultant on: subpoena powers in formal agency proceedings 
(Recommendation 74—1); statutory and regulatory inhibitions to agency use of arbitration 
(since 1987). 
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Harold H. Bmff, Professor of Law, University of Texas School of Law, Austin, Texas. 

Consultant on: mandatory retirement of presidential appointees (Recommendation 76-1); 

legislative veto (Recommendation 77-1); arbitration in federal programs 

(Recommendation 87-5). 
Ronald A. Cass, Professor of Law, Boston University School of Law, Boston, Massachusetts. 

Consultant on: review of ALJ decisions (Recommendation 83-3); Federal Tort Claims 

Act*s discretionary function exception (1986-87). 
Michad P. Cox, Professor of Law, University of Oklahoma Law Center, Norman, Oklahoma. 

Consultant on: discipline of attorneys practicing before federal agencies (Statement 8 ~ 

1982); feasibility of a center for state administrative law (1986). 
Colin S. Diver, Professor of Law, Boston University School of Law, Boston, Massachusetts. 

Consultant on: civil money penalties (Recommendation 79-3); policy articulation 

(Statement 9 - 1983); division of roles in joint federal/state regulatory programs (since 

1984). 
E. Donald Elliott, Professor of Law, Yale Law School, New Haven, Connecticut; Visiting 

Professor, Georgetown University Law Center 1986-87. Since 1986, consultant on 

judicial remands of cases to administrative agencies. 
Samud Estrddi(Br, Professor of Law, New York University School of Law, New York, New 

York. Since 1986, consultant on federal agency nonacquiescence in decisions of reviewing 

courts. 
Eugene R. Rdcllp member of the law firm of Klores, Feldesman and Tucker, Washington, D.C. 

Consultant on protection of private sector whistleblowers (Recommendation 87-2). 
Clayton P. Gillette, Professor of Law, Boston University School of Law, Boston, 

Massachusetts. Consultant on: user fees (Recommendation 87—4); valuation of human 

life in regulatory decisionmaking (1987). 
Frank P. Grad, Director, Legislative Drafting Research Fund, Columbia University School of 

Law, New York, New York. Since 1986, consultant on indemnification of government 

contractors. 
Mark H. Grunewald, Professor of Law, Washington and Lee University School of Law, 

Lexington, Virginia. Consultant on: FOIA administrative tribunal (1985-86); need for a 

FOIA ombudsman (Statement 12 - 1987). 
Philip J. Haiter, Attorney-at-Law, Washington, D.C. Consultant on: negotiated rulemaking 

(Recommendation 82-4); alternatives to regulation (1982-84); alternative dispute 

resolution (Recommendation 86-3). 
Thomas D. Hopkins, Professor of Economics, American University, Washington, D.C. 

Consultant on: user fees (Recommendations 87-4); valuation of human life in regulatory 

decisionmaking (1987). 
Danid Joseph, member of the law firm of Akin, Gump, Strauss, Hauer & Feld, Washington, 

DX. Since 1986, consultant on use of settlement judges in Federal Energy Regulatory 

Commission adjudications. 
Eleanor D. Kinney, Director, Program for Law, Medicine, and the Health Care Industry, Indiana 

University School of Law, Indianapolis, Indiana. Consultant on: Medicare appeals 

(Recommendation 86-5); national coverage determinations under Medicare 

(Recommendation 87-8). 
Charles H. Koch, Jr., Professor of Law, Marshall-Wythe School of Law, College of William 

and Mary, Williamsburg, Virginia. Consultant on Social Security Appeals Council 

(Recommendation 87-7). 
David A. Koplow, Director, Center for Applied Legal Studies, Georgetown University Law 

Center, Washington, D.C. Consultant on Social Security Appeals Council 

(Recommendation 87-7). 
Stephen Legomsky, Professor of Law, Washington University School of Law, St. Louis, 

Missouri. Consultant on: review of immigration decisions (Recommendation 85-4); 

research agenda in immigration (1987). 
William V. Luneburg, Professor of Law, University of Pittsburgh School of Law, Pittsburgh, 

Pennsylvania. Consultant on: petitions for rulemaking (Recommendation 86-6); agency 

use of private attorneys (Recommendation 87-3). 



Appendix B - Biographical Information 55 



Jonathan R. Macey, Professor of Law, Cornell Law School, Ithaca, New York. Since 1986, 

consultant on banking agency procedures for failing banks. 
Michad P. Malloy, Professor of Law, Fordham University, New York, New York. Consultant 

on adjudication practices and procedures of the federal banking agencies 

(Recommendation 87—12). 
Thomas O. McGarity, Professor of Law, University of Texas School of Law, Austin, Texas. 

Consultant on: race to the courthouse (Recommendation 80-5); agency implementation 

of regulatory analysis (Recommendation 85-2); OSHA rulemaking (Recommendation 87- 

1); regulation by OSHA (Recommendation 87-10). 
Geoffrey P. Miller, Professor of Law, University of Chicago School of Law, Chicago, Illinois. 

Since 1986, consultant on banking agency procedures for failing banks. 
Marguerite Millhauser, member of the law firm of Steptoe L Johnson, Washington, D. C. 

Consultant on ADR Sourcebook. 
Thomas D. Morgan, Professor of Law, Emory University School of Law, Atlanta, Georgia. 

Consultant on: ratemaking delay (Recommendation 78-1); conflict of interest for 

government officials (Recommendation 79-7); examination of "regulatory budget" 

concept (since 1985). 
Gregory L. Ogden, Professor of Law, Pepperdine University School of Law, Malibu, California. 

Consultant on: siting of industrial projects (Recommendation 84-1); employee 

standards-of-conduct regulations (1987). 
Henry H. Penitt, Jr., Professor of Law, Villanova University School of Law, Villanova, 

Pennsylvania. Consultant on: experience with negotiated rulemaking (Recommendation 

85-5); computer-aided transmission and handling of regulatory documents (since 1987). 
Richard L. Revesz, Professor of Law, New York University School of Law, New York, New 

York. Since 1986, consultant on federal agency nonacquiescence in decisions of reviewing 

courts. 
Ronald D. Rotunda, Professor of Law, University of Illinois College of Law, Champaign, Illinois. 

Consultant on agency use of private attorneys (Recommendation 87-3). 
Thomas O. Sargentich, Professor of Law, Washington College of Law, American University, 

Washington, D.C. Since 1986, consultant on judicial review of preliminary challenges to 

agency action. 
Peter H. Schuck, Professor of Law, Yale Law School, New Haven, Connecticut; Visiting 

Professor, Georgetown University Law Center 1986-87. Consultant on: formulation of 

policy through exceptions process (Statement 10 — 1983); judicial remands of cases to 

administrative agencies (since 1986). 
Sidney A. Shapiro, Professor of Law, University of Kansas School of Law, Lawrence, Kansas. 

Consultant on: OSHA rulemaking (Recommendation 87—1); regulation by OSHA 

(Recommendation 87-10). 
Allen E. Shoenberger, Professor of Law, Loyola University of Chicago, Chicago, Illinois. 

Consultant on state level determinations in Social Security disability cases 

(Recommendation 87-6). 
Marianne K. Smythe, Professor of Law and Assistant Provost, University of North Carolina 

School of Law, Chapel Hill, North Carolina. Since 1986, consultant on Commodity Futures 

Trading Commission's procedures for adjudicating reparations cases. 
Diane M. Stockton, Consultant on alternatives for resolving government contract disputes 

(Recommendation 87-11). 
Martin B. White, Attorney-at-Law, Arlington, Virginia. Consultant on agency 

implementation of the Debt Collection Act of 1982 (Recommendation 87-9). 
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Chairman Marshall J. Breger 



Senior Special Assistant to the Chairman 
Confidential Assistant to the Chairman 



Catherine Z. Gildenhorn 
Dorothea R. Collins 



Executive Director 

General Counsel 

Legal Counsel 

Research Director 

Director of Administration 

Senior Staff Attorney 

Staff Attorneys 



Administrative Officer 
Librarian and Information Officer 

Library Technician 
Secretarial Staff 



Receptionist 
Legal Interns 

Student Assistant 



Stephen L Babcock^ 
Richard K. Berg^ 
Gary J. Edles 
Jeffrey S. Lubbers 
Daniel F. Mann 
Michael W. Bowers 
William C. Bush^ 
Mary Candace Fowler 
Sara A. Gordon 
Brian C. Murphy 
Charles Pou, Jr. 
David M. Pritzker 
Deborah G. Ross 
Norma B. Smith 
Sue J. Boley^ 
Jean R. Conrad 
Carole B. Brown 
Sharon D. Anderson 
Eunice M. Butler 
Wanda M. Jackson^ 
Jennifer LaBonte 
Susan M. Mack 
Karyn a. Zaayenga 
Theresa Charlene Young 
Susan Williams 
LisaAnouilh 
Bertha C. Brown 



^Resigned during 1987. 
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The Administrative Conference of the United States identifies 
causes of inefficiency, delay, and unfairness in administrative 
proceedings affecting private rights and recommends improvements 
to the President, federal agencies, the Congress, and the courts. 
Established as a permanent independent federal agency by the 
Administrative Conference Act of 1964 (5 U.S. Code §§571-576), the 
Conference was activated by the appointment of its first Chairman in 
January 1968. The statute and bylaws governing the organization and 
operation of the Conference appear in this report's Appendices G and 
H. 

The Conference is a membership organization consisting of three 
related parts: the Office of the Chairman, the Council, and the 
Assembly. 



THlOFiGiliiHlG 



The Chairman of the Administrative Conference is the chief 
executive of the Conference and its only compensated member. 
Appointed by the President, with the advice and consent of the 
Senate, the Chairman serves for a term of five years. Marshall J. 
Breger, the seventh Chairman of the Administrative Conference, was 
appointed by President Ronald Reagan on October 17, 1985. 

The Chairman, with the approval of the Council, appoints the public 
members of the Conference. He presides at plenary sessions of the 
Assembly and at Council meetings, and is the official spokesman for 
the Conference In relations with the President, the Congress, the 
judiciary, the agencies, and the public. The Chairman has authority to 
investigate matters brought to his attention by individuals inside and 
outside government, and to designate subjects for Conference 
recommendations. The Chairman is served by a small permanent 
staff, which furnishes administrative and research support to the 
Assembly and committees of the Conference, provides guidance and 
assistance to research consultants, and helps the Chairman in 
securing implementation of recommendations and in providing advice 
and assistance to agencies and to committees of the Congress. 
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The Council consists of the Chairman and ten other members, not 
more than one-half of whom may be employees of federal agencies, 
who are appointed by the President for three-year terms. The Council 
performs functions similar to those of a corporate board of directors. It 
calls plenary sessions of the Conference and fixes their agendas, 
recommends subjects for study, receives and considers reports and 
recommendations before they are considered by the Assembly, and 
exercises general budgetary and policy supervision. 

In 1987, President Reagan appointed James C. Miller III, Director of 
the Office of Management and Budget, to the position of Vice 
Chairman, and James H. Burnley IV, Secretary of Transportation, to a 
position on the Council. Council Member William R. Jackson 
resigned, leaving a total of nine council members in addition to the 
Chairman at the end 1987. 



iiiissEMBtM 



structure of the Assembly 

The members of the Conference, when meeting in plenary 
session, constitute the Assembly of the Conference. The number of 
members, by statute, may not be fewer than 75 nor more than 101 .* At 
the end of 1987, the Conference had 89 members. In addition to the 
Council, members fall into three groups: (i) those designated by 
statute; (ii) those designated by the President; and (iii) those 
appointed by the Chairman. In addition, a number of individuals serve 
in a non-voting status as liaison representatives, senior fellows, or 
special counsels. 

Statutory Members 

The Administrative Conference Act confers membership upon the 
chairman of each independent regulatory board or commission or a 
person designated by the agency (5 U.S. Code §573(b)(2)). The 
boards and commissions having statutory members include: 

Commodity Futures Trading Commission 
Consumer Product Safety Commission 
Federal Communications Commission 
Federal Election Commission 
Federal Energy Regulatory Commission 



^Prior to amendment of the Administrative Conference Act by Public Law 99-170 on 
October 11, 1986, the maximum number of members had been set at 91. 
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Federal Home Loan Bank Board 
Federal Maritime Commission 
Federal Reserve System 
Federal Trade Commission 
Interstate Commerce Commission 
National Labor Relations Board 
Nuclear Regulatory Commission 
Securities and Exchange Commission 

Agencies Designated by the President 

The Administrative Conference Act grants membership to the head 
(or the designee of the head) off each executive department or other 
administrative agency designated for this purpose by the President (5 
U.S. Code §573(b)(3)). Under this authority, the President has 
designated 13 Cabinet departments for membership, and the Council 
has acted to provide five additional memberships from four of these 
departments having subcomponents with special regulatory 
responsibilities. In addition, in 1987, rotating memberships were held 
by the Department of Housing and Urban Development for an 
administrative law judge and by the Department of the Interior for an 
inspector general. The Council authorized in 1987 a rotating 
membership position for a head of a board of contract appeals, which 
remained unfilled. The President has also designated 14 other 
administrative agencies for membership, including the Merit Systems 
Protection Board and the U.S. International Trade Commission, both of 
which had held liaison representative status prior to 1987. One of 
these 35 positions was vacant at the end of 1987. 

Cabinet departments Include: 

Department of Agriculture 

Department of Commerce 

Department of Defense 

Department of Education 

Department of Energy 

Department of Health and Human Services 

(includes Food and Drug Administration 

and an additional membership position) 
Department of Housing and Urban Development 

(includes administrative law judge) 
Department of the Interior (includes inspector general) 
Department of Justice 
Department of Labor (includes Occupational 

Safety and Health Administration) 
Department of State 
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Department of Transportation (includes Federal 

Aviation Administration) 
Department of the Treasury 

(includes internal Revenue Service) 

Administrative agencies include: 

Commission on Civil Rights 

Environmental Protection Agency 

Equal Employment Opportunity Commission^ 

Federal Deposit Insurance Corporation 

General Services Administration 

Merit Systems Protection Board^ 

National Aeronautics and Space Administration 

Occupational Safety and Health Review Commission 

Office of Management and Budget 

Office of Personnel Management 

Small Business Administration 

U.S. International Trade Commission^ 

U.S. Postal Service 

Veterans Administration 

Public Members 

This group consists of meambers appointed for two-year terms by 
the Chairman, with the approval of the Council. These "non- 
government" members, who are required by the Administrative 
Conference Act to comprise not less than one-third nor more than 
two-fifths of the total membership, are selected to provide broad 
representation of the views of private citizens of diverse experience. 
They are chosen from among members of the practicing bar, scholars 
in the field of administrative law or government, and others specially 
informed with respect to federal administrative procedure. They are 
reimbursed for travel expenses but otherwise serve without 
compensation. 

At the close of 1987, the public members numbered 35. Public 
members are limited to no more than four terms of continuous service 
(1 C.F.R. §302.2(b)). 

In 1986, the bylaws of the Conference were amended to require 
that the terms of one-half of the public members expire in each 
calendar year, replacing the prior requirement that all terms expire in 
even-numbered years. During 1987, the Chairman will designate by 
random selection those current members whose terms will expire on 
June 30, 1989. The terms of all other incumbent public members will 
expire on June 30, 1988. 



^Position vacant during 1987. 
^Formerly liaison representative status. 
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Consultants David A. Koplow (hr) of Georgetown University and Charles 
R Kochy Jr. of William and Mary listen to Richard J. Leighton, Chairman 
of the Committee on Adjudication, present his recommendation to the 
Conference membership. 




Conference member Eldon H. Crowell comments on ADR 
recommendation. 
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Senior Fellows 

Under section 2(e) of the bylaws (1 C.F.R. §302,2(e)), former 
chairmen of the Conference and individuals who have served for eight 
or more years as members are eligible for two-year appointments as 
senior fellows. Senior fellows are assigned to committees and 
participate in other Conference functions as members, but have no 
vote. With the resignation of Warner W. Gardner during 1987, the 
number of senior fellows was reduced to 1 8. (See Appendix A for the 
list of senior fellows.) 

Liaison Representatives 

The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, 
federal agencies not otherwise represented in the Conference, and 
professional associations (1 C.F.R. §302.4). Individuals who serve in 
such a capacity participate in the activities of the Conference, having 
privileges of the floor at committee meetings and plenary sessions, 
but have no vote. The number of liaison representatives is currently 
26. Three of the liaison representative positions were vacant during 
1987. Organizations with liaison representation are: 



Judiciary 



Administrative Office of the U.S. Courts 

Federal Judicial Center 

Judicial Conference of the U.S. 

U.S. Claims Court 

U.S. Court of Appeals for the Federal Circuit 

U.S. Court of International Trade 

U.S. Court of Military Appeals 



Federal Agencies 



ACTION 

Advisory Commission on Intergovernmental Relations 

Agency for International Development^ 

Executive Office for Immigration Review 

Council on Environmental Quality 

Executive Office of the President 

Federal Labor Relations Authority 

Federal Mediation and Conciliation Service 

Federal Mine Safety and Health Review Commission 

General Accounting Office 

Government Printing Office* 

Office of the Federal Register 



^Position vacant during 1987. 
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Pension Benefit Guaranty Corporation 
Postal Rate Commission 
Selective Service System 
U.S. Information Agency^ 

Professional Associations 

ABA Administrative Law Section 

ABA National Conferqence of Administrative Law Judges 

Federal Administrative Law Judges Conference 

Special Counsels 

From time to time, the Chairman designates individuals to the 
position of Special Counsel to the Administrative Conference. These 
persons, who do not serve under any of the other official membership 
designations, advise and assist the membership in areas of their 
special expertise. Eleven special Counsel appointments were in 
effect for portions of 1987. (See Appendix A for list of Special 
Counsels.) 

Operation of the Assembly 

The Assembly, which has ultimate authority over all activities of the 
Conference, operates much like a legislative body. Through the 
adoption of bylaws, the Assembly has established six standing 
committees to work on individual Conference projects. In addition, 
the Chairman from time to time establishes "special" committees to 
concentrate on certain timely issues, and two such committees were 
created in 1987: the Special Committee on Financial Affairs and the 
Special Committee on Ethics in Government. The committees are the 
most important component of the process that leads to the adoption of 
Conference recommendations, since it is at the committee level that 
consultants* reports are first analyzed and proposed 
recommendations are formulated. 



THE COMMITTEES 



Committees meet periodically to plan and guide research by 
academic and professional consultants and by the Chairman's 
professional staff. On the basis of this research, along with public and 
agency input through written comments and, where appropriate, 
public hearings, the committees frame proposed recommendations 
for consideration by the Assembly. When a study and tentative 
recommendation have been prepared, these are circulated to the 



^Position vacant during 1987. 
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affected agencies and announced to the public for comment, then 
reexamined by the committee in light of the replies. 

After final committee approval, a proposed recommendation is 
transmitted to the Council and then to the Assembly for consideration 
in plenary session. The Assembly may either adopt the recommen- 
dation In the form proposed by the committee, amend the recom- 
mendation, refer it back to committee, table it, or reject it entirely. 

Since January 1968, the Assembly of the Conference has adopted 
126 recommendations. Twelve recommendations were adopted 
during 1987. Occasionally, the Assembly acts to state its views on a 
particular matter without making a formal recommendation on the 
subject. Twelve of these "statements" have been adopted by the 
Conference since 1968. One statement was adopted in 1987. The 
recommendations and the statement of the Conference adopted 
during 1987 are reproduced in full in Appendix E of this report. 

The official actions of the Conference, along with related research 
reports, are published in the annual series Administrative Conference 
OF THE United States: Recommendations and Reports. 
Recommendations and statements (but not reports) are also 
published in the Federal Register, and those of continuing interest in 
the Code of Federal Regulations Title 1, Parts 305 and 310. 

Committee Activities 

The COMMITTEE ON ADJUDICATION, chaired by Richard J. 
Leighton, completed research which resulted in three 
recommendations adopted by the Conference in 1987. The 
committee studies adjudications under the Administrative Procedure 
Act. 

The matter of state-level determinations in Social Security disability 
cases was examined by consultant Allen E. Shoenberger. The 
resulting recommendation called for more personal attention to 
claimant problems at the state level. The Social Security 
Administration received further attention from a study on the role of 
the Social Security Appeals Council, conducted by consultants 
Charles H. Koch, Jr. and David A. Koplow. The Conference 
recommended a reduction in the Council's overwhelming caseload, 
freeing the Council to review the existing appeals process and work 
toward increasing its efficiency. 

The Committee also considered the issue of federal statutory 
protection for private sector whistleblowers, a topic which received 
increased attention following the explosion of the space shuttle 
Challenger. Using consultant Eugene R. Fidell's research as a base of 
information, the Committee proposed adoption of a recommendation 
calling for legislation which centralized the investigative and 
adjudicatory responsibilities for all whistleblower cases. Conference 
Special Counsel William T. Quillen chaired the Committee during its 
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consideration of this project, due to the temporary absence of 
Chairman Leighton. 

Committee research plans for 1988 include studies of the feasibility 
of using physicians in adjudicating disability claims and an 
examination of the use of peer review organizations to monitor quality 
of care issues that arise in treatments covered by Medicare. 

THE COMMITTEE ON ADMINISTRATION chaired by Darrel J. 
Grinstead, who replaced Douglas A. Riggs in midyear. It considers, 
among other things, alternative means of dispute resolution and 
procedures used by federal agencies to operate assistance, 
procurement, and other administrative programs. Three of the 
Committee's 1987 studies resulted in recommendations approved by 
the Conference. The first, a study done by University of Texas 
Professor Harold H. Bruff, furnishes guidelines for federal agencies in 
using or overseeing arbitration. The second, research conducted by 
Eldon H. Crowell of the law firm of Crowell & Moring and Charles Pou 
of the Conference, also addresses a topic which the Conference has 
made a priority for 1988 -- alternative means of dispute resolution. 
The resulting recommendation urges that all federal agencies 
involved in contracting seriously consider the use of ADR techniques 
and suggests training and other ways of creating a climate favorable 
to the use of these techniques. A third study by Martin B. White led to 
recommendations on procedures for collecting debts owed the 
government. 

Currently, the Committee Is overseeing a study on the resolution of 
claims against commodities brokers, an examination of the use of 
settlement judges (separate from the presiding judge) to encourage 
and oversee negotiations; a project on potential roles and training for 
agency contracting officers in implementing ADR methods; and 
development of model confidentiality rules and the first government- 
wide roster of mediators to help resolve federal administrative 
disputes. These are being conducted by Professor Marianne K. 
Smythe of the University of North Carolina; Daniel Joseph and 
Michelle L Gilbert of the law firm of Akin, Gump, Strauss, Hauer & 
Feld; Richard J. Bednar of the law firm of Crowell & Moring; and 
consultant Philip J. Harter. 

THE COMMITTEE ON GOVERNMENTAL PROCESSES, chaired by 
Harris Weinstein, focuses its attention on the techniques used by 
government agencies in implementing federal programs. In 1987, the 
committee concluded its study of the use of private attorneys by 
federal agencies. The research was conducted by law professors 
William V. Luneburg of the University of Pittsburgh, and Ronald D. 
Rotunda of the University of Illinois. The Conference's 
recommendation, based on their studies, suggests that any agency 
anticipating the use of private attorneys should prepare public 
guidelines on their means of selection. The recommendation also 
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Frank E. Young, Commissioner, Food & Drug Administration, presents 
his views on the OSHA recommendation. 
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Conference member Carolyn B, Kuhl concentrates on the discussion 
surrounding the debt collection recommendation. 
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identifies important principles bearing on control of counsel's 
performance and adherence to high ethical standards. 

Current committee research includes a study of the procedural, 
legal, and budgetary Implications of existing provisions authorizing 
federal agencies to indemnify government contractors against 
lawsuits. Professor Frank P. Grad, director of the Legislative Drafting 
Research Fund at Columbia University, is conducting this study. 

THE COMMITTEE ON JUDICIAL REVIEW, chaired by member 
Thomas M. Susman, considers statutory and case law concerning 
judicial review of administrative action, as well as those aspects of 
administrative procedure that affect the availability or effectiveness of 
judicial review. Consultant Mark H. Grunewald, Professor of Law at 
Washington and Lee University, examined different ways of resolving 
disputes arising from Freedom of Information Act requests, such as 
creation of a special tribunal or use of an ombudsman. His study 
provided the background for the Conference's statement urging 
further exploration of informal approaches to resolving FOIA disputes. 

Ongoing committee research includes a study of judicial review of 
preliminary challenges to agency action, conducted by Thomas O. 
Sargentich, Professor of Law at American University. Professor 
Sargentich considers the impact of the ruling that the court that would 
have jurisdiction over an appeal from final agency action has exclusive 
authority to review interlocutory actions that may affect that 
jurisdiction. 

Professors Samuel Estreicher and Richard L. Revesz of New York 
University School of Law are conducting a comprehensive study of 
nonacquiescence - the refusal of federal agencies to conduct their 
internal proceedings in conformity with adverse decisions handed 
down by the courts of appeals. 

THE COMMITTEE ON REGULATION'S purview, under the direction 
of member Betty Jo Christian, is administrative procedure applicable 
to the control of private economic activity, including deregulation. 
Two 1987 Conference recommendations resulted from Committee 
research. A study of federal user fees which were widely 
implemented during the Reagan Administration was undertaken by 
Professors Thomas D. Hopkins of The American University and 
Clayton P. Gillette of Boston University School of Law. The 
Conference's subsequent recommendation addresses considerations 
in establishing fee levels, as well as the disposition of fee receipts. 

Professor Eleanor D. Kinney of the Indiana University School of 
Law undertook a study of the Medicare program's national coverage 
determinations. Based on these findings, the Conference approved 
the Committee's recommendation that the Health Care Financing 
Administration seek increased public awareness and involvement in 
the decisions regarding those procedures which are covered under 
Medicare. 
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Additional ongoing research by the Committee includes a study of 
the ways in which regulatory agencies value human life in preparing 
cost-benefit analyses. This study is being conducted by Professors 
Hopkins and Gillette. 

THE COMMITTEE ON RULEMAKING, chaired by member Ernest 
Gellhorn, considers whether the procedures used by federal agencies 
to promulgate rules and regulations are adequate and clearly 
delineated. A two-part study of Occupational Safety and Health 
Administration (OSHA) regulation and priority-setting with regard to 
rulemaking was a major project of the Committee in 1987. 
Consultants Thomas O. McGarity of the University of Texas School of 
Law and Sidney A. Shapiro of the University of Kansas School of Law 
urged that OSHA expedite its actions and obtain greater public 
involvement in its priority-setting process. They also recommended 
generic updating of OSHA's Table Z national consensus standards 
which had not undergone revision since 1971. Their findings formed 
the basis for two Conference recommendations. 

Ongoing committee projects include University of Texas School of 
Law Professor Harold H. Bruff's study of presidential review of federal 
agency rulemaking. 

The newly created SPECIAL COMMITTEE ON FINANCIAL 
SERVICES, chaired by member Kenneth J. Bialkin, undertook a 
number of studies during its first full year of existence. The 
Committee considers the procedural and organizational structure of 
government financial regulatory institutions. 

The Committee reported on the adjudicatory practices and 
procedures of the federal bank regulatory agencies. Conducted by 
Fordham University's Professor Michael P. Malloy, the study resulted 
in a Conference recommendation for development of uniform 
procedures for formal adjudications, and for a means of disseminating 
agency decisions and accompanying opinions. The Committee has 
deliberated also on a study of the formal adjudicatory procedures and 
informal bargaining processes of the Federal Reserve Board, 
conducted by Professor Alfred C. Aman, Jr., of Cornell University. 

Continuing research includes a study by Boston University's 
Dennis S. Aronowitz of the informal bank audit procedures used by 
federal bank regulatory agencies, and a review of the adjudication of 
claims against receivers of failed savings institutions by Professor 
Lawrence G. Baxter of Duke University. 

A SPECIAL COMMITTEE ON ETHICS IN GOVERNMENT was 
created in late 1987. Fred F. Fielding, former White House counsel, 
was appointed its chairman. The special committee will undertake a 
comprehensive review of the government ethics laws, and related 
studies. Recommendations are expected in 1988. 
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Recommendation 87-1: Priority Setting and 

Management of Rulemaking by the Occupational 
Safety and Health Administration (Adopted June 11, 1987) 

The Administrative Conference has undertaken a study of the 
rulemaking process at the Occupational Safety and Health 
Administration. It is recognized that OSHA's mandate to regulate any 
substance or hazard that poses a significant risk to workers and, to the 
extent feasible, make every workplace safe is daunting, and that 
alternative approaches to substance-by-substance regulation may be 
necessary. The Conference plans to address this larger issue in its 
continuing study. In this recommendation, the Conference suggests 
procedures that OSHA can institute administratively to improve two 
aspects of its current process for developing health and safety 
standards. 

In Part 1, the Conference recommends to OSHA a procedure for 
systematically setting long-term priorities for promulgating standards 
for regulating health and safety hazards. Once established, the 
recommended regulatory priorities lists will serve as a baseline 
against which additions or modifications of the lists can be 
considered. The task of developing the priority lists would be 
assigned to a permanent, internal agency committee, with additional 
representation from the National Institute for Occupational Safety and 
Health (NIOSH). The committee would work closely with other health 
and environmental agencies in developing initial priority lists which 
would be submitted for decision to the Assistant Secretary for 
Occupational Safety and Health, Department of Labor.^ 

Although these regulatory priorities lists should generally govern 
when OSHA initiates rulemaking, the Conference does not intend that 
this priority-setting process should in any way diminish the Assistant 
Secretary's authority to promulgate rules on an expedited basis under 



In 1982 the Conference addressed the importance of interagency cooperation in 
identifying and ranking potentially cancer-causing chemicals for regulation and recognized the 
important role played by the National Toxicology Program in fostering such cooperation, see 
ACUS Recommendation 82-5, Federal Regulation of Cancer-Causing Chemicals, Part II, 1 
CFR § 305.82-5. 
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the Occupational Safety and Health Act or the Administrative 
Procedure Act. Moreover, the recommendation (in paragraph 1.d.) 
takes account of the need for an expedited priority decision process in 
certain situations, such as referral by the Environmental Protection 
Agency of rulemaking topics under the Toxic Substances Control Act 
or the filing of rulemaking petitions. 

The Conference believes that the procedures suggested in Part 1 
would be infeasible if OSHA's regulatory priority rankings could be 
challenged in suits for judicial review. Therefore, the Conference 
urges that the regulatory priorities lists not be treated as rules for 
which judicial review would be appropriate.^ Nonetheless, public 
participation is desirable, and the Conference sets forth specific steps 
OSHA should take to involve the public in its priority-setting process. 

Part 2 of the recommendation suggests procedures for OSHA's 
management of rulemaking. The Conference's study revealed the 
need for systematic monitoring of the progress of individual 
rulemakings and for greater coordination at the staff and policy levels. 
Thus, the recommendation suggests that OSHA adopt a computer- 
based tracking system, a team approach to rulemaking, and an 
options review process to involve high-level agency policymaking 
officials in designated major rulemakings. 

The Conference does not intend either the priority-setting or 
management procedures in this recommendation to affect OSHA's 
compliance with any other procedural requirements to which it is 
subject pursuant to statute or executive order. 



RECOMMENDATION 



1- Setting of Priorities for Rulemaking. This part 
recommends procedures that the Occupational Safety and Health 
Administration should follow in establishing priorities for promulgating 
standards for regulating health and safety hazards. 

a. Regulatory Priorities Committee, OSHA should 

establish a permanent committee charged with developing 

regulatory priorities which, once they are approved by the 

Assistant Secretary for Occupational Safety and Health, 

Department of Labor, will presumptively apply when the agency 

undertakes rulemaking to establish health and safety standards. 

(1) This committee should include high-level 

management officials and experienced professionals from 

OSHA and a representative from the National Institute for 



9 

^The tentative nature of agency rankings and the need for flexibility were previously 

recognized by the Conference In considering priority— setting for the regulation of cancer- 
causing chemicals. 560 ACUS Recommendation 82-5, /J., Part I, ^5. 
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Occupational Safety and Health (NIOSH), To provide 
continuity, committee members should be appointed for 
staggered terms and be eligible for reappointment. The 
committee should otherwise be no larger than necessary to 
discharge its duties. 

(2) OSHA should provide adequate staff support for the 
committee and additional resources as necessary to enable it 
to gather information on potential rulemaking topics and, 
where appropriate, to perform risk assessments and priority- 
setting. 

(3) The committee should establish initial priority lists 
for health and safety regulation and, thereafter, meet regularly 
to consider additions, deletions or revisions of the lists and to 
conduct periodic reviews. 

(i) In developing an initial priority list, the 
committee should use existing information. Including risk 
assessments and other technical and policy 
considerations. The committee should avoid elaborate 
risk assessments or weighting systems, and it should not 
Incorporate by reference lists prepared by other agencies 
for other purposes. 

(ii) It may be appropriate, however, for the 
committee to utilize more sophisticated risk assessments 
or weighting systems when it conducts a periodic review 
of, or considers modifications to, a priority list. 

(4) OSHA should work closely with NIOSH, other relevant 
health and environmental agencies, and the National 
Toxicology Program in developing its initial priority lists and in 
revising these lists. In addition, OSHA and NIOSH should 
establish procedures that will permit rapid exchanges of 
information on projects that OSHA assigns to the expedited 
decision process {see paragraph d. below). 

b. Judicial Review. The Assistant Secretary's decision to 
place a topic on a regulatory priorities list, the ranking of a topic 
on a list, and subsequent modification of a topic's priority on a list 
should not be treated as rules for which judicial review would be 
appropriate. However, the Assistant Secretary should allow 
public participation in the priority-setting process (in accordance 
with paragraph c. below) and provide an explanation of priority 
decisions. 

c. Public Participation. OSHA should take the following 
steps to involve the public in its regulatory priority-setting 
process: 

(1) Before establishing the initial priority lists, OSHA 
should hold public workshops at which interested persons are 
invited to comment on regulatory priorities. 

(2) The results of meetings of the regulatory priorities 
committee should be made public after the Assistant 
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Secretary has had an opportunity to review any proposed 
decisions of the committee. 

(3) The Assistant Secretary should publish for public 

comment the proposed initial priority lists of rulemaking topics 

and, thereafter, any proposed modifications to the lists. The 

topics on the lists should either be ranked individually or 

assigned to classes. 

d. Expedited action. Once the initial priority lists are 

developed, OSHA should establish a procedure for expediting 

priority decisions on additional topics or modifications that are 

presented by referrals from EPA under the Toxic Substances 

Control Act, rulemaking petitions, or requests from Congress, the 

President, or other agencies. While separate from the agency's 

routine priority-setting process, this expedited process should be 

coordinated with it. The outcome of the expedited process 

should be the placement of the topic on the appropriate list, 

modification of a list {e,g., deletion or changed ranking of a topic), 

or a determination not to place, or modify the placement of the 

topic, on the list, together with a public explanation for the action. 

2. Management of the Rulemaking Process. This part 
recommends procedures that OSHA should adopt for the 
management of its rulemaking process. 

a. Action Tracking System, OSHA should establish a 
computer status system to set deadlines for meeting established 
milestones in rulemaking and to provide for systematic review of 
the progress of ongoing rulemaking. Under this system, 
management officials, representing all interested agency 
components, should meet at regular intervals with the Assistant 
Secretary or a Deputy Assistant Secretary to discuss progress 
toward designated milestones. 

b. The Team Approach. OSHA should establish a team 
concept in rulemaking. A team for each individual rulemaking, 
consisting of representatives of all potentially interested 
components of OSHA and the Department of Labor (e,g,, the 
Office of the Solicitor), should be appointed early in the 
rulemaking process to gather and analyze information, draft 
documents, respond to comments and advise the Assistant 
Secretary. Successfully functioning teams should be assigned to 
additional rulemakings where feasible. 

c. Options Review Process, OSHA should implement an 
"options review" process to provide policy guidance to teams 
working on designated health and safety standard rulemaking. 
This process^ would provide that at least once in the early 
development of such rules (and perhaps again at later stages of 



''The options review process herein recommended is currently employed successfully by 
the Environmental Protection Agency. 
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rulemaking), the rulemaking team will identify and analyze 
regulatory options for consideration by a high-level agency 
policymaking official in an options review meeting. This meeting 
should produce discussion of alternative approaches for 
rulemaking and a narrowing of the range of options to be 
considered in the future; any decisions should be recorded in a 
memorandum that is available to the team. The options review 
meeting could be held in conjunction with the regular action 
tracking meetings recommended above (paragraph 2.a.). 
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John A. Pendergrass, Assistant Secretary of OSHA, provides his 
agenc/s comments during a plenary session. 
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Recommendation 87-2: Federal Protection of Private 
Sector Health and Safety Whistleblowers 

(Adopted June 11, 1987) 



Private sector employees who make disclosures concerning 
health and safety matters pertaining to the workplace are protected 
against retaliatory actions by over a dozen federal laws. By common 
usage these employees, as well as others who make similar 
disclosures concerning fraud or other misconduct (but who are 
beyond the Conference's current study),* have become known as 
whistleblowers. Under current statutes, for example, nuclear power 
plant workers, miners, truckers, and farm laborers are specifically 
protected when acting as whistleblowers. Other workers may be 
covered under the more general protections granted by the 
Occupational Safety and Health Act (OSHA) or various environmental 
laws. 

The protection provided employees by the so-called 
whistleblower statutes under study serves the important public 
interest of helping ensure the health and safety of workers in the 
various regulated industries or activities, as well as that of the general 
public. The statutes are intended to create an environment in which 
an individual can bring a hazardous or unlawful situation to the 
attention of the public or the government without fear of personal 
reprisal. Such disclosures can be a valuable source of information 
especially where the public lacks the knowledge or access to 
information necessary to be fully informed on these important issues. 

In its examination of the current federal statutory scheme 
designed to protect whistleblowers in the private sector, the 
Conference found that, as currently written, the various whistleblower 
statutes lack uniformity in a number of areas including the following: 

1. Investigative responsibility is assigned to numerous agencies, 
including the Department of the Interior and several within the 
Department of Labor (DDL), with little coordination among 
them. 

2. Adjudicatory responsibility is similarly divided. For example, 
while several statutes provide for adjudication by a DDL 
administrative law judge, others provide for decisions by 
different agencies or for trial in the district court. 

3. Judicial review likewise differs. Some statutes provide for 
review in the district court, some in the court of appeals. And 
for some, no review is available. 



The Conference has limited its study to health and safety related disclosures because in 
this area a pattern of federal statutory protections has emerged with sufficient experience to 
allow a study. 
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4. Statutes of limitations for filing a complaint range from 30 days 
to 180 days. 

5. Definitions of protected conduct differ according to statute. 
For example, protected disclosure may include any disclosure 
or may be more narrowly defined as disclosure to "the public," 
to the media, to the responsible agency, or to a union or 
employer. Protected conduct may or may not include refusals 
to work. 

6. In certain cases where the designated agency declines to 
proceed with the complaint (under either the OSHA or the 
Asbestos Hazard Emergency Response Act), the complaining 
employee is left without any further administrative or judicial 
review. 

As a result of these statutory incongruities, available procedures 
and protections may differ depending solely upon the industry to 
which an aggrieved employee belongs. For example, an employee 
seeking protection under the Clean Air Act (CAA) has 30 days in 
which to file a complaint, while an employee filing under provisions of 
the Migrant Seasonal and Agricultural Worker Protection Act 
(MSAWPA) has 180 days. And while both CAA and MSAWPA 
violations are investigated by the Wage and Hour Division of the 
Department of Labor, adjudication of CAA complaints is before a DDL 
administrative law judge, while MSAWPA complaints are adjudicated 
in the district courts. The Conference has concluded that this lack of 
uniformity does not appear to be reasoned, but most likely reflects the 
incremental enactment of the various statutes over a period of years. 

Accordingly, the Conference believes that omnibus whistleblower 
legislation providing for centralization of the investigative and 
adjudicative functions is needed. Because the Department of Labor 
now investigates and adjudicates such complaints under the majority 
of existing statutes, centralization in that Department is the logical 
choice. Although specialized expertise possessed by agencies 
responsible for the various regulatory programs covered by 
whistleblower provisions may be required in exceptional 
circumstances to resolve these disputes, the Conference believes that 
centralization is preferrable and that enforcement and adjudicative 
responsibilities should where feasible be assigned to the DDL 

The Conference study also discussed areas of regulation where 
gaps in whistleblower protection exist. These include the aviation and 
aeronautics industries, vessel construction and operation, and 
manufacturing and production of food, drugs, medical devices or 
consumer products generally. Where Congress has judged it 
necessary to regulate an industry so as to ensure the safety of its 
workplace, products, services or the environment, Congress should 
consider whether it is appropriate that enforcement of the regulatory 
scheme be strengthened by providing whistleblower protection for the 
industry's employees who report statutory violations. 
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The study also indicated that access to written decisional 
precedents in these cases needs to be improved. The Department of 
Labor's Office of Administrative Law Judges does not yet publish its 
decisions (although it has recently announced plans to do so), and a 
unified index for these decisions and those of other agency 
adjudicative bodies does not exist. Publication and indexing of 
existing case law should help narrow the issues for future 
adjudications, contribute to a sense of fairness in the adjudicatory 
process, and improve case management. In addition, the study found 
that, with certain exceptions, there Is little interaction between the 
program agency and the investigating/adjudicating agency, thus 
diminishing the involvement of the lead program agencies. 
Procedures should be established by which program agencies 
provide assistance to investigative agencies, and adjudicatory 
agencies report decisions back to the program agency. 

Finally, the Conference notes that there is a growing amount of 
litigation in state courts concerning whistleblowers, but does not take 
a position on whether federal statutes do or should preempt state law 
in this field. (ACUS Recommendation 84-5, Preemption of State 
Regulation by Federal Agencies, recommends that Congress address 
foreseeable preemption issues, and advises regulatory agencies to be 
aware of situations where a conflict might arise.) 

With the increasing interest in these matters by Congress, the 
media and the general public, the Conference hopes that its study will 
provide a foundation for needed improvements. 



RECOMMENDATION 



1- In the interest of uniform treatment of private sector health 
and safety whistleblowers, Congress should enact omnibus legislation 
for the handling and resolution of whistleblowers' complaints. In 
enacting this legislation, Congress should review the categories of 
workers to which it is appropriate to extend whistleblower protection. 
As a general matter, the administration of this program should be 
centralized in the Department of Labor in furtherance of efficiency and 
harmony of results. If, however. Congress deems it necessary for a 
program agency to retain or receive investigative or adjudicative 
responsibility for whistleblower complaints, Congress should strive for 
uniformity in the substantive protections and procedures applicable to 
the separate program.^ The omnibus and any other whistleblower 
legislation should include: 

(A) a uniform definition of protected conduct; 



2 
The Conference does not intend to suggest that whistleblower protection provisions now 

administered by the Department of Labor be reassigned. Nor is this recommendation intended 

to affect the existing jurisdiction of the National Labor Relations Board to Investigate and 

adjudicate allegations of unfair labor practices. 
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(B) a uniform statute of limitations of not less than 180 days 
governing the filing of complaints; 

(C) a uniform provision for remedies; 

(D) assignment of preliminary investigative responsibility to the 
Secretary of Labor^ for all private sector health and safety 
whistieblowing retaliation cases; 

(E) authorization for the Secretary of Labor to employ alternative 
means of resolving these disputes, with the consent of the 
parties (see ACUS Recommendation 86-3, Agencies' Use of 
Alternative Means of Dispute Resolution); 

(F) provision for an opportunity by any affected person to request 
an on-the-record APA hearing before a Department of Labor 
administrative law judge and for discretionary review by the 
Secretary of Labor, judicial review in the courts of appeals, 
and enforcement in the district courts; 

(G) a grant of subpoena power to the Secretary of Labor for 
whistieblowing Investigations and hearings, with provision for 
judicial enforcement; and 

(H) a grant of rulemaking authority to the Secretary of Labor with 
respect to investigative and adjudicatory procedures, notice- 
posting requirements and mandatory coordination with other 
agencies. 



2. Whether or not Congress enacts omnibus whistieblowing 
legislation, the Secretary of Labor should: 

(A) promulgate rules of appellate procedure governing practice 
and procedure in connection with the Secretary's review of 
administrative law judge decisions in whistleblower cases; 

(B) transfer primary private sector health and safety 
whistieblowing Investigative responsibility to a single entity 
within the Department of Labor, absent compelling reasons to 
the contrary; 

(C) develop, in consultation with the agencies responsible for the 
substantive regulatory programs, detailed written procedures 
for coordinating investigation, adjudication and follow-up in 
whistieblowing cases; and 

(D) in accordance with the Freedom of Information Act, 5 U.S.C. § 
552(a)(2)(A), index and publish all ALJ and Secretarial 
decisions in whistieblowing cases, including those rendered 
prior to the date of this recommendation. 



All references to the Secretary of Labor in recommendations 1(D) -1(H) encompass other 
appropriate ag^ency heads in instances where Congress deems it necessary for a program 
agency to retain responsibility. 
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Recommendation 87-3: Agency Hiring of Private 

Attorneys (Adopted June 11, 1987) 



In 1985 the Federal Government ennployed over 20,000 lawyers 
in various positions. At the same time it spent millions of dollars to 
retain private attorneys to provide diverse legal services. The Federal 
Deposit Insurance Corporation (FDIC) and the Federal Home Loan 
Bank Board / Federal Savings and Loan Insurance Corporation 
(FHLBB) accounted for most of these expenditures. The attorney fees 
paid by the FDIC and the FHLBB have increased rapidly since 1982 
and have been incurred primarily in their capacities as receivers or 
liquidators of failed financial institutions for which they have provided 
deposit insurance. In those cases, the legal fees and other expenses 
are borne by the estate of the failed bank. 

However, many other federal agencies, including government 
corporations, utilize the services of private attorneys -- in some 
instances on a regular basis - and the fees are usually paid from 
appropriated funds. 

This recommendation results from a survey of the use of private 
attorneys by government agencies and consideration by the 
Conference of the process that should be employed in deciding 
whether to retain outside counsel, including the ethical concerns that 
may arise when outside counsel are retained. The recommendation 
applies to any agency that hires private attorneys to represent the 
agency or to provide it with legal advice, i.e., where an attorney-client 
relationship is established. The scope of the recommendation 
accordingly does not extend to instances where an agency hires an 
individual who may be an attorney but is clearly not being hired to act 
in that capacity. The scope may therefore exclude some persons who 
are hired to do Independent research, arbitrators hired to decide 
personnel or other disputes, or persons hired to provide mediation or 
similar services in connection with negotiated rulemaking.^ 

Retention of private attorneys for litigation, where lawfully 
authorized, is within the scope of this recommendation. Congress has 
generally vested the power to litigate in the Department of Justice, 
although several agencies have been granted independent litigating 
authority by statute. Unless an agency is granted such authority, the 
consent of the Department of Justice is required for another agency to 
retain outside counsel for those purposes (5 U.S.C. §3106). 

While some elements of the recommendation may state 
principles that are relevant to obtaining the services of other 
professionals, the Conference has studied only the retention of private 
attorneys. The focus of this recommendation on attorneys recognizes 



The Administrative Conference has not studied the appointment of independent counsel 
under the Ethics in Government Act, 28 U.S.C. §§591-598, and this recommendation does not 
address the selection of such counsel. 
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the role of the lawyer in implementing and enforcing government 
policy and the ethical requirements that are peculiarly applicable to 
attorneys. 

In the private sector, it is cost-effective both to employ a full-time 
legal staff and to contract out some legal assignments. Many 
corporations have focused attention on methods to ensure that the 
size of the in-house staff is optimal and that work is contracted out 
only when necessary or for certain categories of work. Corporations 
have developed guidelines, criteria, and procedures to control the 
cost and ensure the quality of legal services. 

In the public sector, concern for cost-effectiveness, a multi- 
faceted goal which does not look at the factor of price in isolation, Is 
also clearly appropriate. The Conference has considered whether 
there should be a fixed cap on hourly fees to be paid to private 
attorneys hired by agencies, and has concluded that a government- 
wide limitation is inadvisable because it may prevent the government 
from obtaining high quality legal services. In many cases, the 
aggregate cost of legal services does not depend on hourly rates 
alone, and all relevant facts should be considered in determining the 
economic efficiency of a proposed contract for legal services. It may, 
however, be appropriate for individual agencies to limit hourly rates for 
certain types of services, if such limits are set at realistic levels. In 
hiring private counsel, agencies can also take into consideration the 
attorney's willingness to negotiate fees, seeking the most competitive 
fees available, while securing the skills and efficiency required. 

Important additional considerations bear on the decision of the 
federal government to rely on outside counsel. An agency should be 
acutely aware of the need for control over the activities of outside 
counsel to ensure, among other things, that the constitutional vesting 
of governmental authority in "officers" of the United States is observed 
in fact. The need for close control may vary with the circumstances, 
but it must assume preeminent importance in litigation. 

In procuring the services of attorneys, agencies must also 
scrupulously avoid favoritism, or the appearance of favoritism, which 
can erode public confidence in the integrity and fairness of the 
government. Competitive procedures, whether mandated by 
procurement statutes or imposed as a matter of agency policy, will 
reduce the prospect or appearance of favoritism and result in higher 
quality legal services and savings in cost. Depending on the 
circumstances, the requisite procedures may range from a public 
solicitation of formal proposals to informal telephone requests to 
several sources for information relating to qualifications, availability, 
and fees. Appropriate competitive procedures should consider both 
cost and the more subjective elements of professional skill and 
efficiency. 

Attorneys performing work for the government must maintain the 
highest ethical standards. They should be particularly sensitive to 
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questions of appearances and propriety. Neitlner the circumstances of 
their retention nor their conduct of their engagement should provide 
the slightest basis for loss of public confidence in the administration of 
justice or the integrity of the governmental process. 

The hiring of outside counsel may raise important questions 
regarding conflicts between the interests of the government and 
others, which federal criminal law (18 U.S.C. §§ 202 et seq.), ethics 
rules applicable to federal employees, and codes of professional 
responsibility seek to guard against. The principal ethical problem for 
outside attorneys involves simultaneous representation of the agency 
and, in a separate matter, a private party whose interests are adverse 
to the agency or the related interests of another agency. An important 
additional question is presented when an attorney or firm appears 
before an agency in a non-adversarial role on behalf of one client 
while simultaneously acting as attorney for the agency in a different 
matter. 

The government, like any client of a private attorney, may 
consent to representation of adverse interests by its outside counsel. 
Any such consent, however, should be fully informed. Accordingly, to 
afford full protection to the government and the public, every effort 
must be made to identify conflicts or potential conflicts before work is 
contracted out, and to assure that, during the course of the 
representation, previously unanticipated problems are immediately 
disclosed so that the agency may take appropriate action. 

Retainer agreements should identify the "client" with specificity 
and address questions related to existing or potential adverse 
representations. In many Instances, only the agency that retains the 
private attorney will have an interest in the subject matter of the 
engagement, and in those instances that agency should ordinarily be 
considered the "client." This would have the effect of allowing outside 
counsel to appear before, or represent interests adverse to, other 
Executive Branch agencies in unrelated matters. Where broader 
interests of the government may be implicated, the agency retaining 
outside counsel will need to take those interests into account when 
drafting the retainer agreement. 

To assure that all of these concerns are taken into account, any 
agency that anticipates a need to hire private attorneys should 
prepare written public guidelines concerning when and how it will 
seek outside counsel. As an element of agency control and to avoid 
later misunderstandings, appropriate written instructions should be 
given to attorneys when they are retained. The FDIC, FHLBB, and the 
Department of Justice have developed documents for these 
purposes, and agencies drafting guidelines and instructions should 
refer to them as possible models. Agencies may also find useful 
models in the private sector for some elements of their guidelines. 

To respond to the concerns surrounding government use of 
outside counsel, agencies should prepare an annual public report 
listing basic information relating to legal service contracts awarded. 
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REGdMMENDMlON 



1. Scope of Recommendation 

This recommendation applies to any agency that hires private 
attorneys to represent the agency or to provide it with legal advice, 
i.e., where an attorney-client relationship is established. 

2. Use of In-House Government Attorneys 

(a) Government agencies should continue to obtain most of the 
legal services that they need from government attorneys. 

(b) When agencies cannot develop the necessary legal resources 
in-house, they should explore the possibility of utilizing the 
expertise found at other agencies of the government, on a 
temporary or short-term basis. The Office of Personnel 
Management should establish a procedure for sharing 
information among agencies on the kinds of legal resources 
available within the government. 

3. Guidelines for Hiring Outside Counsel 

Each agency that anticipates a need to hire private attorneys 
should prepare written public guidelines detailing: (a) the criteria for 
deciding whether or not to seek outside legal assistance, (b) the 
factors relevant to the choice of attorney or firm, (c) the procedures for 
procurement, (d) appropriate limitations on counsel's authority, (e) 
conflict of interest and other ethical considerations, (f) billing 
practices, and (g) procedures for review of fees. 

4. The Decision to Hire Outside Counsel 

When an agency is considering whether to hire outside counsel, 
the agency should first assure itself (a) that it is authorized by law to 
hire outside counsel for the particular matter, (b) that it can exercise 
sufficient control over the performance of the services to be obtained, 
and (c) that such employment is cost-effective. The price of the 
services should not, however, be the sole test of cost-effectiveness. 
Also of Importance in assessing the benefit to be gained from the use 
of outside counsel are the quality of the services provided, the 
availability of necessary expertise within the agency, and the need for 
an outside independent perspective. 

5. Competition 

In obtaining outside counsel, the agency should employ 
appropriate competitive procedures to assure that the requisite quality 
of service is obtained at a reasonable price without the fact or 
appearance of favoritism. The Office of Federal Procurement Policy 
should review the existing provisions of the Federal Acquisition 
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Regulation to ensure that legal services can be procured consistently 
with the objectives of this recommendation. 

6. Control of Performance 

The contracting agency should retain such control over the 
performance of outside counsel as is necessary to assure that the 
governmental and public interests at stake are fully protected. To 
facilitate control, the agency should at the outset provide the attorney 
with specific written instructions regarding the conduct of the 
professional representation. Control is particularly important where 
the outside counsel is engaged to represent an agency in litigation. 

7. Public Reports 

Each agency that hires outside counsel should prepare and 
maintain in the office of its chief legal officer an annual public report, 
listing for each occasion on which outside counsel has been retained: 
(a) the attorney or firm and the type of work involved, (b) the reasons 
for engaging outside counsel, (c) the competitive procedures used, if 
any, (d) the fee range or other basis for compensation, and (e) the 
actual fee paid. For cases involving small amounts, aggregate figures 
would be acceptable. 

8. Ethical Considerations 

(a) An agency should require outside counsel whom it plans to 
hire to disclose fully and in writing all existing or potential 
conflicts of interest. The disclosure should include all matters 
that the attorney's firm has pending before, or reasonably 
expects to come before, that agency. The agency should 
then decide whether to proceed with the hiring in light of the 
information provided. If the attorney-client privilege or other 
rules prevent outside counsel from making full disclosure to 
the agency, then the outside counsel should not be 
employed. The agency's agreements with outside counsel 
should specifically identify the types of professional 
employment that cannot be undertaken because of the 
attorney's service to the agency. 

(b) Federal agencies and such private attorneys as they retain 
should be mindful of the constraints imposed by statutes, 
regulations, executive orders, codes of professional conduct, 
and any applicable guidelines that pertain to conflict of 
interest and other potential ethical problems. Such provisions 
and guidelines should be explicitly identified and incorporated 
in the agency's contracts with outside counsel.^ 



'' The contract should indicate whether and to what extent outside counsel may take 
inconsistent positions on behalf of an agency and a private client. 
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(c) When an attorney retained by an agency is not a special 
government employee within the meaning of 18 U.S.C. 
§202(a), at a minimum those restrictions which apply to such 
employees should be adopted by the contract with the 
attorney unless they are clearly inappropriate. Such 
restrictions include rules of employee responsibilities and 
conduct contained, for example, in 5 CFR Part 735.^ 

(d) The Department of Justice and the Office of Government 
Ethics should provide guidance on the applicability of 18 
U.S.C. §§203-208 to agency hiring of outside counsel. Subject 
to that guidance, agency guidelines should provide that, for 
purposes of disqualification based on prohibitions against 
simultaneous or sequential representation of opposing 
parties, different departments or Independent agencies of the 
federal government should normally be considered to be 
different clients.* The guidelines should also provide that, if 
more than one agency has a common interest in the matter, 
then the definition of "client" should include any such agency 
or agencies. The guidelines should also make clear that all 
lawyers in the firm, including all branch offices of the firm, are 
subject to the applicable restrictions on simultaneous or 
sequential representation, and that these restrictions apply 
not merely to litigation, but to all matters in which an attorney- 
client relationship has been established.* 

(e) The guidelines should also address the varying 
circumstances in which an attorney may represent other 
clients in matters involving the agency. The guidelines should 
identify those situations that should be avoided. 

(f) If a private attorney represents the same agency frequently, 
then their relationship should be considered as a continuing 
one. In such a situation, neither the attorney nor the 
attorney's firm should agree to represent another client in a 
matter involving the client agency without the agency's 
explicit consent, even if, at that time, the attorney is not 
representing or advising the agency on a specific matter. 



^ See 5 CFR §§ 735.301-.306, which prescribe ethics and conduct rules for special 
government employees. See, particularly, 5 CFR § 735.301, which advises agencies that 
appropriate ethics and conduct rules for regular employees, stated elsewhere in Part 735, may 
also be made applicable by regulation to special government employees. 

This paragraph of the recommendation refers to "clients" solely for the purpose of 
determining disqualification. The implicit premise of the recommendation is that the Executive 
Branch is a unitary entity whose interests and legal positions are determined by the President 
or his delegates, including the Attorney General. 

^ The Department of Justice should consider, in accordance with Recommendation 84-5, 
1 CFR §305.84-5, whether to issue a regulation that explicitly preempts any state rule of 
attorney practice that is in conflict with its guidance. 
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9. Limitations on Hourly Rates 

No government-wide limitation on hourly rates should be 
established for hiring of private counsel. It may be appropriate for 
agencies to set a fixed cap on hourly rates that they pay to private 
attorneys for routine legal tasks; a higher fee cap may be appropriate 
for unusual or complex legal work. Such limits, if adopted, should be 
set at realistic levels, in line with fees typically charged for similar 
services in the same locale, so that agencies hiring outside counsel 
will be able to obtain the needed degree of expertise. 




Milton M. Carrow (I) of George Washington University and Harold L 
Russell, Senior Fellow, converse during the plenary session. 
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Recommendation 87-4: User Fees (Adopted June 12, 1987) 



There is widespread interest in Congress and tine Executive 
Branch in instituting user fees in certain government programs. 
Although a general user fee statute (31 U.S.C, §9701) dates to 1952, 
recent studies, including a report of the President's Private Sector 
Survey on Cost Control, have urged expanded application of such 
fees. In light of these developments, the Administrative Conference 
has undertaken a study of the user fee concept in cooperation with 
the Office of Management and Budget and other federal agencies. 

The decision to institute a user fee for a particular service or good 
is a policy decision for Congress and the Executive Branch to 
determine, and the Conference does not address this subject. 
Nevertheless, when Congress or an agency establishes a user fee, 
that action should be based upon general principles that guide the 
setting and implementation of fees. The Conference, therefore, in this 
recommendation seeks to provide a set of such basic principles. 

In this recommendation "user fee" means a price charged 
identifiable individuals or entities by the federal government for a 
service or good which the government controls. The 

recommendation addresses only the institution and implementation of 
user fees to promote the efficient and fair allocation of government 
services and goods. Accordingly, the Conference does not address 
the imposition of charges intended primarily to enhance federal 
revenues or primarily to encourage or discourage behavior unrelated 
to resource allocation. 



RECOMMENDATlbN 



A. Benefits 

A government service for which a user fee is charged should 
directly benefit fee payers. A service provided by the 
government as a condition to the pursuit of commercial or other 
activity (e.g., inspections) may properly be regarded as a benefit 
to the fee payer where it confers an advantage on the fee payer 
or lessens the fee payer's imposition of costs or risks on others or 
on society as a whole. 
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B. Basic Considerations for Establishing Fee Levels 

1 . Market and Cost Considerations. 

When Congress or an agency establishes a user fee for a 
sen/ice or good provided by an agency, the fee should rest on 
market factors where possible. In the absence of a reliable 
market price, the fee normally should cover the agency's costs, 
including all related processing costs and that portion of other 
agency costs properly allocable to the service or good provided 
(such as anticipated capital replacement or repair costs). 

2. Other Considerations. 

a. When criteria other than those set forth in paragraph 1 
above (e.g., national policy objectives, program goals or fairness) 
influence the decision to establish fees, the costs to be 
recovered, or the granting of waivers or reductions, agencies 
should explain the criteria used and the rationale for their 
selection. 

b. Where third parties or the general public benefit 
significantly from a governmental service, user fees need not be 
set to recover fully the cost of providing that service. Agencies 
should consider the practicability of allocating costs between fee 
payers and others when determining the proportion of service 
costs to be recovered by user fees (as opposed to alternative 
financing mechanisms). 

c. The fee level may be set without regard to the distribution 
of benefits among the customers, employees and owners of the 
fee payers. However, selection of the point of collection should 
take into account the costs of administration. 

C. Disposition of Fee Receipts 

The Conference takes no position on whether fee receipts 
should be deposited in the Treasury general fund or earmarked 
to a specific fund. In either event, agencies administering 
programs that collect fees should be provided with funds 
sufficient to provide adequate service. In enacting a user fee, 
Congress should specifically address the issue of how the 
proceeds are to be used. 

D. Implementation of Principles 

Congress in revising or enacting user fee legislation, and 
the Office of Management and Budget In providing 
implementation guidance and other information on user fees to 
agencies, should incorporate the principles set out in this 
recommendation. Agencies should review their user fee statutes 
and existing programs to determine whether changes are 
necessary to implement these principles. 
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Recommendation 87-5: Assuring the Fairness and 
Acceptability of Arbitration in Federal Programs 

(Adopted June 12, 1987) 



The Administrative Conference has recommended that agencies 
employ alternative means of dispute resolution (ADR) in federal 
programs.* ADR techniques for rulemaking include structured 
negotiation and mediation; for adjudication, they also include 
arbitration, factfinding and minitrials.^ The bulk of these techniques do 
not alter the placement of policymaking authority within the agencies, 
and therefore pose few of the legal and policy concerns of binding 
arbitration, which typically involves the use of outside arbitrators 
authorized to make decisions binding upon the government. If an 
arbitrator decides a claim by or against the government, public money 
will be involved. Arbitration decisions concerning other issues in 
administering a federal program, such as the resolution of 
enforcement cases or disputes between the agency and its 
employees, affect administration of the program. In programs where 
the agency's role is to resolve disputes between private parties, 
arbitrated disputes will relate to the purposes of the program, for 
example by resolving disputes related to program administration. In 
addition, the Constitution requires that significant duties pursuant to 
public law must be performed by Officers of the United States and 
their employees. These concerns can be met if Congress, in 
authorizing the use of arbitration, or the agency, when adopting 
arbitration, confines it to appropriate issues and provides for the 
agency's supervision of arbitration. 

Existing law authorizes resort to arbitration in a variety of different 
contexts, including claims by and against the government, disputes 
between private individuals that are related to program administration, 
and labor relations Issues between the government and its 
employees. Recommendation 86-3 calls on Congress to act to 
authorize agency officials to choose arbitration to resolve many 
additional disputes. 

This recommendation contains procedural advice for Congress, 
and occasionally agencies, in an effort to ensure the fairness and 
acceptability of arbitration in federal programs. The criteria are 
necessarily general, and the appropriateness of particular arbitral 
procedures must be judged in the context of the particular functions 
they serve. Agencies are generally in the best position to assess the 



See generally Recommendation 86-3, Agencies* Use of Alternative Means of Dispute 
Resolution, 1 CFR § 305.86-3. 

o 

See Recommendation 82-2, Resolving Disputes Under Federal Grant Programs^ 1 CFR 
§ 305.82-2; Recommendations 82-4 and 85-5, Procedures for Negotiating Proposed 
Regulations, 1 CFR §§ 305.82-4 and .85-5; and Recommendation 84-4, Negotiated Cleanup 
of Hazardous Waste Sites Under CERCLA, 1 CFR § 305.84-4. 
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need for informal and expeditious process, and to weigh that need 
against considerations of accuracy, satisfaction, and fairness. While 
the Conference encourages granting agency officials broad "on-the- 
spot" discretion to use arbitration, it recognizes the need for 
preliminary steps to meet concerns that the process provide some 
executive oversight, preserve judicial functions and ensure quality 
decisions, and maintain legality and fairness. This recommendation 
sets forth procedural criteria to aid Congress and agencies in taking 
these first steps. 



RECOMMENDATION 



1. In all cases, congressional authorization for voluntary binding 
arbitration, whether performed by government employees or private 
arbitrators, should ensure that Congress has made, or the agency will 
make, an explicit judgment that arbitration is appropriate for the case 
or class of cases in question. Criteria for determining whether 
arbitration is appropriate include the following: 

(a) Cases subject to arbitration should involve questions of fact or 
the application of well-established norms, even if statutory, rather than 
precedential issues or application of fundamental legal norms that are 
evolving. 

(b) In determining whether to employ arbitration, Congress or the 
agency should consider the nature and weight of the private interests 
involved, the nature and weight of the government's interests, and the 
tradeoffs between the costs and benefits of arbitration and those of 
more formal processes. A heavy adjudicative caseload and the 
particularization of decisions in accord with previously declared 
guidelines justify the use of private arbitrators or other non- 
government persons. 

2. Congress should assess the desirability of mandatory 
arbitration in light of the extent to which a person's participation in the 
affiliated program is voluntary.^ For example, participation in an 
entitlement program is more likely to reflect need than consent, and 
should not be regarded as consent to arbitration of eligibility. 

3. Congressional authorization for arbitration should ensure that: 
(a) The agency has an opportunity to choose whether to resort to 

arbitration,* and to review the overall composition of any arbitral pool 
to ensure its neutrality and, where appropriate, specialized 
competence. Agencies should either employ arbitral pools 



See Recommendation 86-3, ^^ 7-9, Agencies' Use of Alternative Means of Dispute 
Resolution^ for other limitations on the use of mandatory arbitration. 
* See id. 
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and procedures that are well-established, such as those of the AAA, or 
should develop rosters or pools to meet their special needs;^ 

(b) Parties to an arbitrable controversy, including an agency, 
have a role in the selection of the arbitrator, consistent with preserving 
the neutrality of the decider, for example by striking names from a list; 
and 

(c) Arbitral awards are reviewed by agencies or by courts under 
the criteria of the U.S. Arbitration Act, which authorizes review of the 
facial validity of the award and the integrity of the process. Agencies 
can be authorized ordinarily to review individual awards with no 
specific provision for judicial review.* If so, no special provision need 
be made for judicial review of individual awards. Judicial review of the 
overall structure and fairness of the arbitration program should suffice. 
In the rare case in which a serious constitutional issue attends an 
individual arbitration, such as an allegation of a taking, existing law 
provides avenues for relief. 

4. Agencies should ensure that the standard for arbitral 
decisions is reasonably specific, by promulgating administrative 
standards where statutes do not sufficiently guide arbitral decision. A 
substantial justice standard for arbitral awards should be used only 
when explicitly approved by the agency, because of the resulting 
difficulties of administrative or judicial review of the outcome. The 
sufficiency of other standards should be judged by whether the 
parties can consent meaningfully to arbitration and can prepare their 
cases, whether the arbitrators can produce reasonably consistent 
decisions, and whether reviewing entities can judge the facial validity 
of awards. 

5. The following considerations should govern the ongoing 
administration of arbitral programs: 

(a) Agencies should be careful to preserve the objectivity of 
arbitration by avoiding instructions or forms of oversight that would 
threaten to undermine the arbitrator's neutrality in a particular case. 
Plainly, however, generally applicable indicators of pertinent 
governmental policy, such as interpretive regulations, are meant to be 
controlling, whether proceedings be in the form of arbitration or 
agency adjudication. 

(b) Authority to determine the arbitrability of particular disputes 
can be placed in the courts, as under the U.S. Arbitration Act, or in 
another neutral third party, such as the administering agency where 
arbitration concerns private parties, or in an agency other than one 
which is a party to arbitration. 

(c) Interpretive rulemaking can alter the standards for future 
arbitration when monitoring of awards reveals outcomes inconsistent 
with the agency's expectations in employing arbitration. 



See Recommendation 86-8, ^ 1(c), Acquiring the Services of Neutrals for Alternative 
Means of Dispute Resolution. 

See Recommendation 86-3, *^ 4, Agencies' Use of Alternative Means of Dispute 
Resolution. 
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Darrell J. Grinstead, Chairman, Committee on Administration, 
emphasizes a point on the recommendation under discussion. 
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Recommendation 87-6: State-Level Determinations in 
Social Security Disability Cases 

(Adopted December 17, 1987) 



In Fiscal Year 1986, nearly two and one half million individuals 
applied for disability benefits under two federal programs 
administered by the Social Security Administration: Retirement, 
Survivors, Disability and Health Insurance (RSDHI), and Supplemental 
Security Income (SSI). Payments made annually to their seven million 
beneficiaries totalled twenty-nine billion dollars during that period. 
Certain aspects of this enormous benefit program have recently been 
subject to close scrutiny to determine whether greater efficiency is 
possible. 

In order to be eligible for either program, a claimant must meet 
medical and other criteria. The RSDHI program operates as an 
insurance plan. A worker qualifies by earning a sufficient amount of 
wages for a required period of time. By contrast, the SSI program Is a 
welfare program whose non-medical criteria are met by a 
demonstration of need. 

If a claimant meets the criteria for either plan, he or she must then 
meet the medical criteria for disability in order to establish eligibility 
for benefits. The basic statutory test is identical for both RSDHI and 
SSI: 

inability to engage in any substantial gainful activity by 
reason of any medically determinable physical or 
mental impairment which can be expected to result in 
death or which has lasted or can be expected to last 
for a continuous period of not less than 12 months. 42 
U.S.C. §§423(d)(1)(A); 1382c(a)(3)(A). [See also 43 
U.S.C. §423(d)(2)(A) which liberalizes the work 
requirement somewhat.] 
Claimants begin the application process by filing an application at 
a Social Security Administration office. If a claimant meets the non- 
medical criteria, the file is then forwarded to a federally-funded and 
SSA-regulated state Disability Determination Service (DDS) for a 
determination as to disability. A two-person team consisting of a 
"disability examiner" and medical consultant (a physician employed 
by DDS) reviews the medical evidence and reaches its decision. The 
claimant is not present at any time during the process. 

A claimant who is dissatisfied with the initial determination (about 
60% are denials) has 60 days in which to seek a reconsideration. 
Reconsiderations are also performed at the state DDS level, and are 
essentially a repeat of the initial determination process, but with 
different personnel acting as decisionmakers. The record may be 
supplemented at this time, but as with the initial determination 
process, the claimant does not appear. In FY 1986, about 40% of 

Appendix E— Recommendation 87-6 95 



denied claimants (totalling 380,000) sought reconsideration and about 
1 7% of those received favorable re-determinations. 

Further review is available at the ALJ and Appeals Council stages. 
See Recommendation 87-7 for a description of these later review 
stages. 

Several areas pertaining to the disability determination, hearing 
and review process have been subject to criticism. First, the current 
system, with its four tiers of successive review, often results in the 
replacement of one decisionmaker's determination with that of the 
next, but without necessarily improving the quality of any of the actual 
decisions. Second, because there is little cost to filing an 
administrative appeal (and everything to gain in doing so), there is 
correspondingly little incentive for a claimant to accept any 
unfavorable determination as final. Accordingly, there is a wide 
stream of cases all the way to the end of the process. Moreover, 
claimants whose cases are decided without a personal appearance 
before the decisionmaker (as is the case in three of the four review 
stages) frequently feel dissatisfied with the process, that they have not 
received their "day in court." 

in addition, courts, members of Congress, and the system's 
clients have all indicated that their confidence in the system has 
deteriorated to the point that its integrity has suffered. The public's 
faith in this institution is essential to its success in the long run. 

In efforts to improve the administration of the state-level 
determination process, the stage at which the caseload stream is the 
widest, Congress and SSA have engaged in some modifications of 
the system as well as some experimental procedures. By 1983, a 
large increase in appeals from terminations of benefits in continuing 
disability review (CDR) cases had begun to flood the system. In such 
cases SSA performs reviews on existing beneficiaries to determine 
whether the disability still exists. If the determination is negative, a 
notice of termination is sent, triggering the above-described review 
process. Congress reacted to this by passing P.L 97-455, which gave 
the option to claimants of an "evidentiary hearing" at the 
reconsideration stage in all CDR cases. Although a moratorium in 
CDR cases slowed the institution of this procedure, it is now in place 
and specially trained hearing officers are conducting these relatively 
formal proceedings. 

In 1984 (P.L 98-460), Congress mandated demonstration 
projects in selected DDS offices to try a one-step proceeding, allowing 
a personal interview but eliminating the reconsideration step. In five 
states, the interview was to be used in initial determinations, and in 
five other states it was to be used in place of the evidentiary hearing in 
CDR cases. These demonstration projects are currently underway, 
and results are limited. Although preliminary, the experience with 
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evidentiary hearings and the demonstration projects with personal 
interviews give rise to the following conclusions: 

- face-to-face procedures are more satisfactory to claimants 
than are paper reviews, resulting in claimants feeling that they 
received a fair hearing; 

~ face-to-face procedures are helpful to decisionmakers, in 
many instances providing them with evidence not ascertainable from 
the paper file. 

If the final results of the demonstration projects are consistent 
with these initial findings, it is probable that by implementing some 
kind of a face-to-face proceeding at the state level, awards of benefits 
that ultimately would be made later in the system will be made at the 
outset. This will have the effect of decreasing the caseload at later 
levels, both for ALJs and the Appeals Council, and for federal courts. 
Overall costs to the system would thereby be reduced as well. 

At the request of the Social Security Administration, the 
Administrative Conference has undertaken a preliminary review of the 
disability determination process at the state level. The Conference 
makes the following Recommendations, based on that study. 



RECOMMENDATION 



The Conference supports Congressional and Social Security 
Administration (SSA) efforts to improve the procedure by which initial 
and reconsidered disability determinations are made by state 
Disability Determination Service (DDS) offices. Although existing 
experience with use of evidentiary hearings at reconsideration is 
sparse, and experiments using a single-step determination (after a 
personal interview, but without reconsideration) are at an early stage, 
some preliminary suggestions can be made to SSA: 

1. Experiments and demonstration projects concerning use of 
face-to-face procedures at the initial determination stage should be 
continued and encouraged. SSA should conduct thorough and 
careful evaluations of both the evidentiary hearing procedure now 
used in continuing disability review (CDR) cases and the personal 
interviews now being tried in selected state demonstration projects 
and should make prompt reports to Congress. 

2. Full implementation of evidentiary hearings (for other than 
CDR cases) or personal interviews (either at the initial or 
reconsideration stage) should await the final report on the current 
experiments by the Department of Health and Human Services (HHS). 

3. HHS's reports concerning the use of face-to-face 
procedures should include consideration of the cost of full 
implementation of evidentiary hearings or persona! interviews at the 
initial or reconsideration stage. Should cost considerations militate 
against full implementation of such hearings or interviews, SSA should 
consider the feasibility and fairness of permitting some kind of a 
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hearing or interview on a discretionary basis subject to appropriate 
published guidelines where either the claimant's file, type of medical 
condition or the opinion of the examiner indicates that such a 
procedure would be of significant assistance to the ultimate 
determination. 

4. In analyzing the results of the procedures and the ongoing 
experiments at the DDS level, SSA should develop accurate measures 
of efficiency and associated record-keeping requirements. 
Specifically, such measures of processing time should take into 
account post-interview time expended waiting for third party 
responses to requests for additional case development. Any 
measures of efficiency adopted by SSA should not serve to 
discourage the use of comprehensive interviews. 

5. In analyzing the procedures and ongoing experiments (and 
In any future analyses), SSA should review the reasonableness of 
variations between DDS offices in their award rates and other aspects 
of case handling, in light of state-by-state variables that can affect the 
disability determination process. 

6. SSA should proceed with caution before taking the position 
that face-to-face hearings or interviews at the DDS level would be an 
adequate substitute for the opportunity for an adjudicatory hearing 
before a SSA administrative law judge (ALJ). Rather, such 
modifications to the DDS process should be seen as a possible way of 
reducing the number of appeals to the later stages of the process. 

7. Close scrutiny should be given to any legislative or other 
proposals to completely eliminate the reconsideration stage, taking 
into account the impact of that step on overall processing costs, and 
on the caseload at the ALJ stage. Any such proposals to convert the 
two DDS stages into a single stage should consider the need to allow 
some type of a face-to-face proceeding at that stage, as provided for 
in the demonstration projects. 

8. Before instituting evidentiary hearings (for other than CDR 
cases) or personal interviews in all DDS offices, SSA should consider 
(a) decentralization of DDS offices into decisional units to minimize 
travel costs and (b) the need to select and train a sufficient number of 
personnel qualified to conduct such hearings or interviews. 

9. The record in disability appeals should not be closed until 
completion of the ALJ stage - that point in the process at which 
claimants now are more likely to be represented by attorneys or other 
advocates. 

10. SSA should conduct a study of: (a) the reference sources 
of claimants (e.g,. referrals from state welfare agencies, private 
insurance carriers, etc.) to determine whether such referrals are a 
source of excessive numbers of claims that are later determined to be 
unmeritorious, (b) the nature of "dropouts," claimants who fail to 
pursue their appeal rights, to determine why this occurs, and (c) the 
number of claimants who reapply in lieu of appealing, and the reasons 
therefor. 
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Recommendation 87-7: A New Role for the Social 
Security Appeals Council (Adopted December 18, 1987) 



The Social Security disability system is described generally in 
Recommendation 87-6 which focuses on the initial determination 
process at the state-level Disability Determination Service (DDS) 
offices. This Recommendation addresses the later stages of review 
by the Social Security Administration (SSA).^ 

The first stage of review by federal decisionmakers is the third 
step in the process for disability claimants. Claimants disappointed 
after state-level initial and reconsideration determinations may then 
demand a hearing before an administrative law judge (ALJ) employed 
by the Social Security Administration, About 65% of such claimants 
do so. This is the first time in the process (except in certain 
demonstration projects or cases involving the termination of benefits) 
that a claimant has a face-to-face encounter with the decisionmaker. 
The hearings are de novo, and generally follow Administrative 
Procedure Act guidelines. Approximately 50% of appeals taken to an 
ALJ hearing result in the award of benefits. 

The fourth, and final, level of administrative review is to the Social 
Security Appeals Council. This twenty member body, created by 
regulation, and chaired by the Associate Commissioner for Hearings 
and Appeals, disposes of a staggering 50,000 cases annually. (About 
40% of claimants who lose at the ALJ stage appeal.) In addition to 
appeals from ALJ decisions, the Appeals Council reviews, on its "own 
motion," selected cases where there has been a grant of benefits. 
The Appeals Council relies on analysts in its companion unit, the 
Office of Appeals Operations (GAO), to screen cases and make 
recommendations concerning disposition of the cases. Council 
members hold the same salary grade level as SSA ALJs, They 
perform purely a paper review on cases that are forwarded to them by 
OAO and assigned to them individually based on the geographical 
origin of the case. The Appeals Council acts on each appeal, 
although in most cases the request for review is summarily denied or 
dismissed. Because of the demands on each member (up to 500 
cases per member per month), a typical case is likely to receive less 
than 15 minutes of paper review by the member. The Council almost 
never sits in panels or conducts oral arguments. In recent years, 
approximately 5% of the cases reviewed result in reversals (i.e., 
awards of benefits), and another 7 to 15% are remanded to the ALJ. 

After exhaustion of state and federal administrative remedies, a 
claimant may seek judicial review in the federal district court. In the 
years 1981 to 1986 the number of new SSA disability cases filed in the 



^The Conference has previously addressed elements of the Social Security appeals process 
(focusing primarily on the ALJ hearing stage) in Recommendation 78-2, Procedures for 
Determining Social Security Disability Claims, 1 CFR §305.78-2. 
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courts ranged from 9,000 to 26,000 per year. 

In past years, the Appeals Council has to some extent played a 
policy-relevant role. Yet, as its caseload increased, it was by 
necessity limited to a narrow case correction function. Accordingly, 
its members had little time to devote to policy matters. Recently, the 
Appeals Council has come under attack from many fronts, including 
Congress, claimants and their representatives, and academicians, 
who have questioned both the Appeals Council's usefulness as an 
additional step in the adjudicative chain and the resulting delays 
caused to claimants who wish to proceed to court. 

Critics have complained that the rate of reversals is so low that it 
fails to compensate for the additional delay caused to claimants who 
wish to seek judicial review. The Conference's study noted that 
because its members are so driven by the "tyranny of the caseload," it 
has failed to take advantage of its unique position as the final 
administrative review body-one that sees a diverse number of 
disability cases, and accordingly, can detect emerging problems, and 
identify new issues to be resolved and policies to be developed. 
Thus, any capabilities it should have in promoting consistency of 
lower-level decisionmaking, and policy integrity throughout the 
system, are thwarted, and it is left with little more than a case-handling 
role. 

The Social Security Administration requested the Administrative 
Conference to study and analyze the operation of the Appeals 
Council. 

Serious consideration was given to recommending outright 
abolition of the Appeals Council. This view was premised on the 
Appeals Council's present inability to do little more than add one more 
layer to the already-lengthy review bureaucracy. (This criticism was 
not intended as a denigration of Appeals Council members, whom the 
study found to be competent, dedicated, and cooperative.) Before 
recommending such a drastic, and irreversible step, however, the 
Conference felt that an attempt should be made to use the unique 
perspective and expertise of the Appeals Council to help correct the 
existing problem. The Conference believes that fundamental changes 
are needed to reduce the Council's caseload to a more manageable 
volume so that individual cases can be given more attention and the 
Council can be a significant contributor to agency policymaking. 
Accordingly, to implement a systems-reform function for the Appeals 
Council, the Conference makes the following Recommendations for 
modification of its structure, purpose and operations. 

While the recommendation anticipates a reduced volume of 
cases for the Appeals Council, the Conference believes that improved 
fact-finding will result from the changes in initial determinations (see 
Recommendation 87-6), and that this will compensate for diminished 
factual review at the Appeals Council stage. 
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RECOMMENbAtlON 



1. The Social Security Administration (SSA) should, as soon as 
feasible, restructure the Appeals Council in a fashion that redirects the 
institution's goals and operation from an exclusive focus on 
processing the stream of individual cases and toward an emphasis on 
improved organizational effectiveness. To that end, the Appeals 
Council should be provided the authority to reduce significantly its 
caseload and also be given, as its principal mandate, the 
responsibility to recommend and, where appropriate, develop and 
implement adjudicatory principles and decisional standards for the 
disability determination process. In particular, SSA should adopt the 
following structural reforms to improve the Appeals Council's ability to 
perform its new function. 

a. Focus on System Improvements, SSA should make clear that 
the primary function of the Appeals Council is to focus on 
adjudicatory principles and decisional standards concerning 
disability law and procedures and transmit advice thereon to 
SSA policymakers and guidance to lower-level decisionmakers. 
Thus the Appeals Council should advise and assist SSA 
policymakers and decisionmakers by: 

(1) conducting independent studies of the agency's 
cases and procedures, and providing appropriate 
advice and recommendations to SSA policymakers; 
and 

(2) providing appropriate guidance to agency 
adjudicators (primarily ALJs, but conceivably DDS 
hearing officers in some cases) by: (a) issuing, after 
coordination with other SSA policymakers, interpretive 
"minutes" on questions of adjudicatory principles and 
procedures, and (b) articulating the proper handling of 
specific issues in case review opinions to be given 
precedential significance. The minutes and opinions 
should be consistent with the Commissioner's Social 
Security Rulings. Such guidance papers should be 
distributed throughout the system, made publicly 
available, and indexed. 

b. Control of its Caseload. In order to fulfill its responsibility to 
develop, and to encourage utilization of, sound decisional 
principles and practices throughout SSA, the Appeals Council 
must be empowered to exercise its review sparingly, so that it 
may concentrate its attention on types of cases identified in 
advance by the Appeals Council. These types of cases might 
include a small sample of random cases or categories identified 
by the Secretary of Health and Human Services from time to 
time. To that end, the Secretary should direct the Appeals 
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Council to design a new review process, subject to the 
Secretary's approval, that would continue to be part of the 
available administrative remedy for a claimant dissatisfied with 
an administrative law judge's (ALJ's) initial decision, but that 
would enable the Appeals Council to deny a petition for review 
if the issues it sought to raise are deemed inappropriate for the 
Appeals Council's attention. If a petition for review is denied, 
the ALJ's decision should be deemed to be final agency action. 

c. Improved Review of Individual Cases. The Appeals Council, 
given a reduced caseload, should upgrade its handling of 
individual cases. In particular the Council should: 

(1) work more collaboratively, including as appropriate, 
considering cases en banc or in panels; 

(2) encourage claimant's representatives to submit briefs 
(including amicus briefs) on selected issues and 
evaluate the benefits of encouraging oral arguments 
In appropriate cases (utilizing existing authority to 
reimburse participants as necessary); 

(3) write more elaborate opinions, providing better 
reasoning and legal analysis and relying less on 
boilerplate and verbatim recitation of records; 

(4) avoid substitution of judgment on ALJ factual 
determinations;^ 

(5) significantly reduce the time needed to initiate or 
deny review of cases and issue a final decision in 
most cases within 90 days of accepting review, unless 
an extension or delay request by a claimant is granted 
for good cause; and 

(6) specify that once the period for accepting review has 
passed, ALJ decisions should be deemed to be final 
agency action, and should be subject to reopening by 
the Appeals Council only In accordance with existing 
standards. 

d. Enhancement of Status of Appeals Council, SSA should improve 
the status of the Appeals Council and insure high caliber 
appointment by: 

(1) reducing the size of the Council so that the Council 
can meet and act more collegially; 

(2) upgrading the salary level of members so that it is one 
level above SSA ALJs; 

(3) providing the members, by regulation, with the same 
civil service protections as accorded to career service 
personnel and by providing ALJs who agree to serve 



^In conjunction with this reliance on the record below, the Appeals Council should not 
permit new evidence to be introduced without good cause, although motions to remand to the 
hearing stage should be permitted. See Recommendation 78-2, ^ (c)(1); 1 CFR §305.78- 
2(c)(1). 
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on the Council with assurances that they will receive 
reappointment to their former position upon 
completion of service; and 
(4) establishing merit selection criteria for appointment to 
the Appeals Council, giving preference to prior 
experience as an ALJ. 

e. Enhancement of Support Systems. SSA should Improve the 
support system provided to its Appeals Council by reorganizing 
the Office of Appeals Operations, providing law clerks to assist 
members, and updating production and communication 
systems. 

f. Enhance the Appeals Council's Visibility, The Appeals Council 
should enhance its visibility both inside and outside the agency 
by reinstating the "visiting ALJ" program,^ instituting exchange 
programs with other SSA components, seeking publication of 
precedent by a recognized reporter service, and encouraging 
other outreach and bar-related activities. 

2. If the reconstituted Appeals Council does not result in 
improved policy development or case-handling performance within a 
certain number of years (to be determined by Congress and SSA), 
serious consideration should be given to abolishing it. 




Members Alan W. Heifetz (I) and Seth D. Unman confer at plenary 
session. 



The visiting ALJ program allowed for one-month temporary duty by an ALJ on the 
Appeals Council. SSA should consider longer intra-agency details in the future. 
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Recommendation 87-8: National Coverage 
Determinations Under the Medicare Program 

(Adopted December 17, 1987) 



In 1986, the Administrative Conference undertook a broad 
overview of the administrative procedures employed by the federal 
government (primarily the Health Care Financing Administration within 
the Department of Health and Human Services) in administering and 
deciding appeals under the Medicare program. Recommendation 86- 
5, Medicare Appeals, 1 C.F.R. § 305.86-5, urged the Health Care 
Financing Administration (HCFA) to improve its system for publishing, 
updating, and making accessible the standards, guidelines and 
procedures used in making coverage and payment determinations in 
the Medicare program. The recommendation also suggested some 
improvements in the administrative appeals system and listed some 
fruitful areas for further research. 

This recommendation builds on Recommendation 86-5 by 
focusing on a major aspect of the Medicare program: the making of 
policy concerning what aspects of medical care are covered by, and 
therefore reimbursable by, the Medicare program. Implementation 
determinations must be made every day on a case-by-case basis by 
Medicare contractors (peer review organizations, carriers and fiscal 
intermediaries such as Blue Cross). In most of these cases the 
coverage question involves a determination of whether an item or 
service was medically necessary for the individual or was furnished in 
the appropriate setting. Typically, the Medicare contractor has 
considerable discretion in ruling on individual claims although that 
discretion is bounded by policy pronouncements made in various 
ways by HCFA. If an individual claim for reimbursement is denied by 
the Medicare contractor, the claimant (whether a beneficiary or 
provider of care) may appeal the denial of claims over $500 to an 
administrative law judge and then further appeal to a federal district 
court for claims over $1,000. Recent legislative restrictions, however, 
have further limited claimants' opportunities to challenge coverage 
determinations in court or before an ALJ, and it is difficult for 
equipment manufacturers to participate in or challenge national 
coverage determinations even though their financial stakes can be 
significant. 

HCFA makes coverage policy in a number of ways.^ in some 
cases Medicare contractors refer questions about new medical 
procedures or technologies to the HCFA regional or national office 
which makes an informal judgment for application In that case. In 



^HCFA's procedures for making national coverage policy had not been published until April 
29, 1987 when under court order, the agency issued a notice in the Federal Register <iescr\bmg 
its process (though not its criteria) and sought comments. 
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other cases HCFA makes "national coverage determinations" which 
apply in all future similar cases. Since the beginning of the program 
HCFA (and its predecessor agency) have made about 200 such 
national determinations on medical procedures and technologies, and 
the number made each year is growing. However, in its recent 
Federal Register notice, HCFA stated that a "national coverage 
determination" included any coverage policy published in any HCFA 
manual. Such rulings are published either in the Federal Register or 
the Medicare Coverage Issues Manual, although many other coverage 
policies are published in other manuals that are less widely available, 
and are not designated as national coverage determinations. 

Although the making of these national coverage determinations 
constitutes rulemaking, HCFA does not use a notice-and-comment 
procedure in most cases. HCFA's Bureau of Eligibility, 

Reimbursement and Coverage normally simply makes rulings on 
coverage determinations referred from contractors unless it 
determines that a medical question is presented. In such cases the 
question is referred to the in-house HCFA Physicians Panel which 
meets in private to decide on these referrals. The Physicians Panel 
may recommend a further referral to the Public Health Service's Office 
of Health Technology Assessment (OHTA). Most referrals to OHTA 
are in the form of informal inquiries, without public notice, after which 
OHTA simply conducts in-house investigations and reports back to 
HCFA. Requests for full OHTA assessments, on the other hand, 
usually result in a Federal Register notice and widespread consultation 
with affected groups. In either event, OHTA makes a recommendation 
to HCFA which then makes and publishes the determination. Only 
then are the OHTA findings disclosed. 

Except in these "formal OHTA assessments," beneficiaries, 
providers and manufacturers have no opportunity to participate in this 
policymaking process. Nor are the criteria used by HCFA and the 
Medicare contractors in making this policy identified or published. 
Moreover, once the policy is announced, opportunities to challenge it 
have been severely circumscribed by the 1986 Omnibus Budget 
Reconciliation Act. (Pub. L 99-509, § 9341; 42 U.S.C.A. § 1395ff (b)(3) 
(1987)). The Act provides that administrative law judges may not 
review national coverage determinations in administrative appeals. It 
also limits judicial review by providing that national coverage 
determinations may not be held unlawful on the grounds of violation of 
the APA or lack of opportunity for public comment, and further 
provides that reviewing courts cannot overturn a denial based on 
coverage determinations without first remanding to HHS for 
supplementation of the record. 

In Recommendation 86-5, the Conference recommended that 
HHS "introduce more openness and regularity" into these important 
determinations through "(1) [djevelopment of published decisional 
criteria; (2) providing for notice and inviting comments in such cases, 
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both in HCFA's decisionmaking process and in the process by which 
[OHTA] supplies recommendations to HCFA; and (3) providing for 
internal administrative review or reconsideration of such decisions." 
The Conference commends the recent HCFA notice and request for 
comments on its procedures as a good first step, but urges that 
further steps be taken to open up the decisional criteria and 
procedure to public participation and also urges Congress to consider 
modifying the statutory limitations on the review of the 
reasonableness and the procedural fairness of such national coverage 
determinations. 



RECOMMENDATION 



1 . Publication of Procedures and Criteria Ttirough Rulemal<ing 

The Health Care Financing Administration (HCFA) should 
continue its recent steps toward describing and seeking comments 
upon the procedures it uses for making national coverage 
determinations in the Medicare program. HCFA should follow its 
recent informational notice with a notice-and-comment rulemaking 
proceeding setting forth the procedures as well as all decisional 
criteria for making national coverage determinations. 

2. Elements of the National Coverage Determination Process 

HCFA's proposed and final rule on national coverage 
determinations procedures and criteria should: 

(a) specify the procedure by which HCFA selects coverage 
questions that will be considered in this process; 

(b) identify and describe what categories of coverage issues 
will be left to the decision of Medicare contractors and 
HCFA regional offices; and address the extent to which, 
and the manner in which, significant coverage 
determinations made by contractors and regional offices 
can be identified and disseminated more widely; 

(c) provide for the opportunity for public comment prior to 
promulgation (or if that is infeasible, an opportunity for 
comment after adoption)^ of a// national coverage policies 
whether or not the determination is referred to the HCFA 
Physicians Panel or to the Office of Health Technology 
Assessment; 

(d) establish internal management controls to facilitate the 
timely processing of requests from Medicare contractors 
and petitions filed by beneficiaries, providers and other 



^The agency should then re-evaluate the policy after receiving comments. See ACUS 
Recommendation 76-5, interpretive Rules of General AppUcabiVity and Statements of General 
Policy, 1 C.F.R. § 305.76-5. 
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affected persons for initiation of a national coverage 
determination;^ 

(e) develop techniques to encourage the HCFA Physicians 
Panel, the Office of Health Technology Assessment, and 
the Public Health Service to respond expeditiously to 
referrals; and 

(f) identify all publications in which coverage policy will be 

published, and the method by which those publications 
will be made reasonably accessible to beneficiaries and 
other affected groups. 

3. Use of Negotiated Rulemaking 

In addition to providing for a national coverage decisionmaking 
process that accords beneficiaries, providers, equipment 
manufacturers and other interested parties an opportunity to have 
input into the formulation of specific national coverage determinations, 
HCFA should in appropriate cases also consider use of elements of a 
negotiated rulemaking procedure.* 

4. Modification of Recent Legislative Restrictions on Administrative and 
Judicial Review 

Congress should reconsider and, at minimum, clarify its intent^ 
with regard to the recent restrictions it placed upon administrative and 
judicial review of national coverage determinations. In so doing. 
Congress should: 

(a) consider whether to clarify the restriction against 
administrative law judge review of national coverage 
determinations [42 U.S.C.A. § 1395ff(b)(3)(A)] by (i) 
making clear that administrative law judges may review 
the application of such determinations to claimants and 
(ii) specifying that this limitation only applies to those 
national coverage determinations that are properly 
published and indexed, and that have been issued after 
an adequate opportunity for public comment. 

(b) consder repealing 42 U.S.C.A. § 1395ff (b)(3)(B), which 
restricts judicial review of procedures used in 
promulgating national coverage determinations. 

(c) eliminate the provision [42 U.S.C.A. § 1395ff (b)(3)(C)] that 

limits reviewing courts' ability to review the validity of a 
national coverage determination applied in a particular 
case without first remanding the case to the agency for 
supplementation of the record. 



^See ACUS Recommendation 86-6, Petitions for Rulemaking, Para. 2(d), 1 C.F.R. § 
305.86-6 (2)(d). 

*See ACUS Recommendations 82-4 and 85-5, Procedures for Negotiating Proposed 
Regulations, 1 C.F.R. §§ 305.82-4, 85-5. 

^In particular, Cong^ress should, for the purposes of these restrictions, clarify its definition 
of "national coverage determination" and explain whether or not policies other than those 
concerning medical procedures and technologies and published in the Federal Register or 
Medicare Coverage Issues Manual are included. 
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Recommendation 87-9: Dispute Procedures In Federal 

Debt Collection (Adopted December 17, 1987) 



The Debt Collection Act of 1982 (DCA)^ was passed in response 
to concern over the vast amount of delinquent debt owed to the 
federal government and the haphazard collection record of many 
agencies. While Congress appears to have been concerned mainly 
with various mass loan and loan guarantee programs, most 
conspicuously the student loan programs, the effects of the Act 
extend well beyond such programs. The Act included about a dozen 
provisions designed to facilitate collection, in many instances by 
removing obstacles created by other federal statutes and case law. It 
also contained provisions authorizing the use of collection agencies,^ 
charging of interest and penalty fees, reporting of delinquent debtors 
to credit bureaus, and use of IRS information to locate debtors. 

While the purpose of the DCA was to enhance collection efforts, 
Congress was also concerned about the due process rights of debtors 
against whom the government was to take action. In adopting 
provisions for collection by offset against salaries and other money 
owed by the federal government, Congress provided for pre-offset 
opportunities for debtors to contest the relevant debts. Agencies 
implementing the offset authority under the DCA have used 
advantageously the latitude afforded under the DCA to develop a 
range of procedures. The Act provides two basic forms of debt 
collection by offset-"saIary" offset and "administrative" offset-with 
differing procedures for each. A proceeding with an independent 
decisionmaker and adversary factfinding has been required in most 
salary offsets, and by a few agencies elsewhere. A range of less 
formal models, in which collection offices simply reconsider their 
decisions based on debtor-supplied data and other available 
information, has been employed in administrative offsets, i.e., those 
not involving the salaries of government employees. 

The framework for offset dispute resolution established by the 
DCA, Federal Claims Collection Standards (issued jointly by the 
General Accounting Office and Department of Justice), and the Office 
of Personnel Management's Pay Administration Standards make 
possible reasonably adequate evaluation of disputes without seriously 
impeding collection of general government debts. No major changes 
are needed. However, the procedural requirements of the DCA and 
the 0PM Standards are overly burdensome when applied to routine 
pay adjustments. Moreover, some advice to agencies on 
implementing their dispute processes, reducing uncertainty over the 



^ 5 U.S.C. §§ 552a(b) and (m), 5514; 18 U.S.C. 2415(i); 31 U.S.C. §§ 3701, 3711(f), 
3716-3719; Pub. L. No. 97-365. 

^ The Act was later amended to authorize, on an experimental basis, contracting with 
private attorneys to bring collection actions. 
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relationship of the DCA to other statutes (e.g., the Contract Disputes 
Act) affecting government claims, and some other issues raised by 
the DCA's attempt to integrate due process with effective debt 
collection, may be useful as agencies make greater use of their 
authority to collect debts. 



RECOMMENDATION 



1. AGENCY PROCEDURES UNDER THE DEBT COLLECTION ACT 

a. In connection with salary offsets, the General Accounting 
Office and Department of Justice should amend the Federal Claims 
Collection Standards^ and the Office of Personnel Management 
should amend the Pay Administration Standards* so as to reduce the 
formality of procedures for handling routine adjustments of pay and 
travel allowances. Informal forms of review, including review on a 
"class" basis where a single error has a broad effect, should suffice in 
most cases involving computer errors, simple miscalculations, and 
similar kinds of mistakes or adjustments. 

b. In connection with administrative offset, informal types of intra- 
agency review procedures appear consistent with the purposes of the 
DCA, and can provide a satisfactory balance between protecting 
debtors and assuring effective collection.* However, agencies should 
ensure, where possible, that the reviewer does not participate in the 
initial claims determination, particularly where a dispute involves 
substantive issues that go beyond allegations of mechanical or other 
simple kinds of error. 

c. Procedures with an independent decisionmaker and 
adversarial factfinding may occasionally be desirable in administrative 
offset cases where a debtor raises relatively complex legal or factual 
issues or where assessments of credibility are required. However, 
these procedures may be needlessly burdensome for agencies even 
in some procedurally complex situations, such as where other 
proceedings with respect to the claim may be occurring and 
preservation of the government's flexibility is necessary. Taking into 
account these factors, agencies should consider whether to make use 
of such procedures even though apparently not required to do so by 
the DCA. 



-105. 

* 5 CFR §550.1101-.1106. 

* This recommendaUon should not be read as detracting from the procedures for resolving 
disputes relating to federal grants that were recommended by the Conference in 
Recommendation 82-2. 1 CFR § 305.82-2. Where administrative offset issues are addressed 
at the same time as post-award grant disputes, the proceedings should include a notice, an 
impartial decisionmaker, an opportunity to present significant evidence and argument, and a 
written decision, as called for in Recommendation 82-2. 
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d. Agencies should take steps to enhance the awareness of, 
and access to, offset dispute procedures by debtors with limited ability 
to present a case In writing or otherwise cope with offset procedures. 
These steps may appropriately be confined to measures that are 
inexpensive and do not significantly interfere with efficient collection 
activity. Examples might include follow-up telephone calls to debtors 
with vague or inadequate written submissions, review of agency 
records to see if they support debtor allegations, and use of telephone 
hearings. In connection with salary offset disputes, these steps 
should be taken by independent hearing officials (or persons 
associated with them) as well as by collection staff. Experience 
should be monitored to see if measures to enhance accessibility of 
the dispute process in fact result in more debtors asserting 
meritorious defenses. 

e. Some techniques that have been employed and should be 
considered to keep offset procedures expeditious and efficient are: 

(i) Adoption of objective criteria to assist in making 
decisions respecting hardship and other potentially nebulous 
matters; and 

(ii) Avoiding the need for oral hearings on issues of 
credibility by treating debtors* factual allegations as proven 
where 

(a) circumstances do not give rise to significant 
doubts as to reliability and 

(b) either the amount in dispute is small or the 
issue of credibility is not critical to the disputed facts. 

2. CLARIFYING THE ACPS RELATION TO OFFSETS IN 
GOVERNMENT CONTRACTS 

a. Congress should clarify the applicability of the DCA provision 
on administrative offset (31 U.S.C. § 3716) to make clear that 
government acquisition contracts are not covered, but that the 
government retains the right of offset to collect debts in such cases. 
At the same time, Congress should ensure that, under relevant 
agency procedures, before a contracting officer's decision can serve 
as the basis for offset under any other authority, 

(i) The contractor receives notice of the proposed 
government claims and the basis for them and an informal 
opportunity to present its position, and 

(ii) the decision is informally reviewed by an agency 
official not directly connected with administering the contract. 

b. The withholding of funds in connection with a single contract, 
where final payment has not occurred, should continue to be 
governed by existing law. 
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Plenary Reception 




Vice Chairman James C. Miller III (I) and Honorary Member Howard C. 
Baker. 




Neil R. Eisner (I), Vice Chairman, Committee on Governmental 
Processes, and Philip J. Harter, Conference Consultant. 
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Recommendation 87-10: Regulation by the 
Occupational Safety and Health Administration 

(Adopted December 18, 1987) 



This is tlie second of two recommendations adopted by the 
Administrative Conference this year on Occupational Safety and 
Health Administration (OSHA) regulation. In its first recommendation,* 
the Conference recommended that OSHA make specific changes in 
its management of rulemaking and its process for establishing 
regulatory priorities. At that time, the Conference accepted OSHA's 
request that it continue to study possible broader changes to its 
regulatory process, including alternatives to the traditional hazard-by- 
hazard^ regulation. 

Having completed this study, the Conference recommends more 
extensive procedural changes to assist OSHA in fulfilling its statutory 
mandate of assuring adequate safeguards for American workers. 
OSHA has promulgated a small number of safety and health standards 
each year using the traditional hazard-by-hazard approach.^ But the 
task before the agency is overwhelming existing processes. OSHA is 
responsible for regulating dangerous chemicals included in the tens 
of thousands of chemicals in the nation's workplaces, to which 
approximately one thousand new chemicals are added each year. 
OSHA also is charged with enforcing safety standards in American 
workplaces. 

The Conference, therefore, recommends that OSHA undertake 
rulemaking to develop generic or class standards, including updating 
the 1971 national consensus standards, where appropriate. In 
addition, the Conference recommends a regulatory planning process 
and use of other procedures to supplement its traditional rulemaking 
process. It Is important to add, however, that the Conference has 
found no alternative regulatory approach that is always appropriate or 
better than the traditional regulation. Rather, this recommendation 
identifies factors or conditions that favor the use of the various 
alternative regulatory approaches. 

One uncertainty clouding OSHA's use of generic or class 
rulemaking is whether OSHA can obtain the information it needs to 
meet the burden of proof required by the Occupational Safety and 
Health Act ("Act") for safety and health standards. As interpreted by 
the courts, OSHA is required to show that a hazard poses a 



*ACUS Recommendation 87-1, Priority Setting and Manag^ement of Rulemaking by the 
Occupational Safety and Health Administration, 52 F.R. 23629 (1987). 

^As used in this recommendation, the term "hazard" without further modification refers to 
both safety hazards and health hazards {e,g., exposure to toxic substances). 

^During its first sixteen years, OSHA promulgated eighteen new health standards (setting 
permissible exposure limitations for twenty-three substances) and twenty-six safety 
standards. 
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"significant risk" to workers and, if so, to set the standard at a level that 
assures "to the extent feasible" that no employee will suffer "material 
impairment of health or functional capacity." If OSHA is unable to 
obtain the information needed for its risk and feasibility 
determinations, the use of generic rulemaking, as well as other 
internal reforms, is not likely to lead to a more efficient regulatory 
process. 

Experience with generic or class rulemaking may show that 
statutory changes are required to enable OSHA to adopt this 
procedure. The Conference, therefore, recommends amendments of 
the Occupational Safety and Health Act that Congress should 
consider if OSHA's administrative efforts to promulgate generic 
standards are not successful. One recommendation is that Congress 
provide an expedited procedure for updating the 1971 Table Z 
national consensus standards. The Conference also recommends 
that Congress reconsider the Act's regulatory standard in light of its 
judicial construction and agency experience. Specifically, Congress 
should consider giving OSHA greater flexibility in fashioning remedies 
to correspond to the level of workplace risks. Congress, for example, 
could allow OSHA to regulate some hazards to a level of "best 
available technology," as the Environmental Protection Agency is 
allowed to do under various statutes. The Conference also 
recommends that the Act's rigid statutory deadlines and detailed 
restrictions on advisory committees be removed. A final 
recommendation is that Congress replace the Act's "substantial 
evidence" judicial review standard with a standard that reflects the 
nature of rulemaking decisions. 



RECOMMENDATION 



1. Updating the 1971 Consensus Standards. The Occupational 
Safety and Health Administration, as an interim step, should continue 
to update the Table Z national consensus standards adopted in 1971 if 
updating can be accomplished by an expedited rulemaking procedure 
(e.g., including more concise preambles) appropriate to the nature of 
the revised Table. OSHA should update the 1971 standards on a 
generic basis (i.e., include multiple standards in one proceeding) 
when consensus recommendations are available, which are generally 
accepted by employers and workers in the affected industries, and 
when the new standards can be evaluated on the basis of risk and 
feasibility information reasonably available to the agency. This interim 
step should not interfere with OSHA's continuing responsibility to 
promulgate and modify safety and health standards. 
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2. Rulemaking to Develop Generic or Class Standards. OSHA 
should expand its use of generic or class standards regulating 
multiple health and safety hazards where appropriate and consistent 
with its legal mandate. 

a. Industry-wide standards. OSHA should consider the 
following criteria when deciding if industry-wide generic 
standards will be more efficient and effective than hazard-by- 
hazard regulation: (1) whether hazards are in an industry that can 
be discretely defined, (2) whether most of the hazards to be 
regulated are unique to the industry to be regulated, (3) whether 
the hazards in the industry are relatively static over time, and (4) 
whether Industry-wide rulemaking will impose lower aggregate 
compliance costs on the regulated industry than rulemaking on a 
hazard-by-hazard basis. 

b. Multi-hazard standards. OSHA should consider adopting 
multi-hazard standards whenever scientific knowledge and policy 
judgment make it possible to use the same or a similar risk 
assessment for a group of included hazards and the feasibility 
analysis can be simplified or expedited because standard 
abatement techniques are available. 

c. Generic work-practice standards. OSHA should consider 
adopting work-practice standards (e.g., training, worker protective 
devices, and engineering controls) applicable to multiple 
industries when the following factors are present: (1) a similar 
hazard exists in the industries that can be regulated by one rule, 
(2) the same or a similar work-practice requirement would be 
effective in all such industries, and (3) generic risk and feasibility 
findings are appropriate. 

3. Regulatory Altematives and Procedures. In addition to 
generic or class rulemaking, OSHA should adopt the following 
rulemaking alternatives and procedures as appropriate: 

a. Performance standards. OSHA should generally use 
performance standards (i.e., standards that prescribe the 
regulatory result to' be achieved) whenever they will provide 
equivalent protection as that provided by design standards (i.e., 
standards that prescribe a specific technology or precise 
procedure for compliance). In deciding which type of standard to 
employ, OSHA also should consider whether the standard can be 
readily understood and monitored and whether it may lower 
industry compliance costs. 

b. Information disclosure. OSHA should continue to 
approve information disclosure requirements as a complement to 
regulatory standards. 
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c. Negotiated rulemaking, OSHA should continue to 
experiment with negotiated rulemaking procedures;* in so doing 
it should develop methods (such as specific deadlines for 
termination of any negotiation) to assure that the negotiated 
rulemaking procedure is discontinued in a timely manner if it is 
networking. 

d. Advisory committees. OSHA should reactivate 
rulemaking advisory committees for difficult scientific and 
technological questions. The scientific orientation in such 
committees should be assured by including a high proportion of 
independent and government scientists on committees. In 
addition, questions assigned to such committees should be 
limited so that current statutory deadlines can be met. (See also 
section 5.c. below.) OSHA also should require its advisory 
committees to submit written reports which include the 
committee's evaluation of relevant data. 

e. Advance notice of proposed rulemaking. OSHA should 
not routinely use advance notices of proposed rulemaking as an 
information-gathering technique; it should use an advance notice 
when information that is not available through other vehicles is 
likely to be forthcoming in response to such notice. 

f. Interagency coordination. OSHA should continue to 
cooperate with other health and safety agencies and 0MB to 
coordinate where possible the testing, evaluation, and regulation 
of potential health hazards.^ 

4. Developing a Regulatory Plan. OSHA should periodically 
develop and review regulatory plans which specify how the agency 
intends to regulate hazards on its priority lists, including identification 
of potential candidates for generic rulemaking, negotiated rulemaking, 
use of advisory committees and other regulatory approaches or 
techniques. To avoid duplication, OSHA should coordinate its 
regulatory plans with any submission required by the Office of 
Management and Budget. 

a. Regulatory planning committee. OSHA should assign the 
initial responsibility for developing regulatory plans to an internal 
regulatory planning committee that includes representatives from 
all appropriate department and agency offices. 

b. Public availability. OSHA should make a synopsis of the 
results of regulatory planning committee meetings available to 
the public after the Assistant Secretary has had an opportunity to 
review any proposed committee recommendations. In addition, 
OSHA should periodically provide an opportunity for public 
comment on its regulatory plan. 



*The Conference has previously provided guidance to agencies on the use of negotiated 
rulemaking, see ACUS Recommendations 82-4 and 85-5| Procedures for Negotiating 
Proposed Regulations, 1 CFR §§ 305.82-4, 85-5 (1987). 

The need for interagency coordination of federal regulation of cancer-causing chemicals 
is addressed in Part II of ACUS Recommendation 82-5, 1 CFR § 305.82-5 (1987). 
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5. StatiJitory Change. OSHA should include in its periodic reports 
to Congress the status of its implementation of the administrative 
changes recommended in paragraphs 1 through 4 above. If statutory 
impediments or judicial decisions inhibit efficient and effective 
regulation, Congress should consider amendments of the 
Occupational Safety and Health Act, including the following: 

a. Consensus standards update. Congress should amend 
the Act to provide an expedited procedure for the generic 
updating of the permissible exposure levels in Table Z, 
incorporated into OSHA standards at 29 CFR § 1910.1000, This 
procedure, while not including all the steps specified in 29 U.S.C. 
§ 655(b) as construed by the courts, should afford an opportunity 
for public comment. 

b. Regulatory standard. Congress should amend the Act to 
give OSHA greater flexibility in regulating workplace hazards. 
Following its experience in environmental regulation,* Congress 
should consider establishing a classification scheme that would 
vary OSHA's burden of justification for safety and health 
standards to correspond to the degree of risk posed by a hazard 
and the level of control to be required by the OSHA standard. 

c. Rulemaking deadlines. Congress should amend the Act 
to replace the existing statutory deadlines for various stages of 
rulemaking with a provision requiring OSHA to set timetables or 
deadlines for each rulemaking proceeding.^ 

d. Advisory committees. Congress should amend 29 U.S.C. 
§ 656(b) to replace the detailed restrictions on standard-setting 
advisory committee membership with a general provision 
authorizing use of advisory committees subject only to the 
Federal Advisory Committee Act, 5 U.S.C. App. 

e. Judicial review standard. Congress should amend the 
standard of judicial review for OSHA safety and health standards, 
29 U.S.C. § 655(f), so that agency policy judgments are subject to 
the traditional standard of "arbitrariness" and the factual premises 
on which they are based are subject to a standard of "substantial 
support in the administrative record viewed as a whole. "^ 



*Under the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251-1376 (1982), and the 
Clean Air Act, 42 U.S.C. §§ 7401-7642 (1982), Congress has authorized different classes of 
regulation, specified an initial designation, established a lower burden of proof for regulation 
that is less strict, and has indicated that the agency is to receive deference for its final choice of 
which class of regulation to apply. A similar approach is used for Food and Drug 
Administration regulation under the Medical Devices Amendments to the Food, Drug, and 
Cosmetic Act. 21 U.S.C. §§ 360c-360k (1982). 

^ See ACUS Recommendation 78-3, Time Limits on Agency Actions, 1 CFR § 305.78-3 
(1987). 

^Thc recommended standard follows ACUS Recommendation 74-4, 1 CFR § 305.74-4, 
^^ 3, 4 (1987). It is also consistent with the Restatement of the Scope of Review Doctrine 
adopted by the Administrative Law Section of the American Bar Association. 
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Plenary Reception 




Judge Ruth Bader Ginsburg and Council Member Walter Gellhorn. 




Senator Phil Gramm (R-Texas)(hr), Wendy L. Gramm, Chairman, 
Commodity Futures Trading Commission, Chairman Breger and 
Clarence M. Pendleton, Jr. Chairman, Commission on Civil Rights, 
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Recommendation 87-11: Alternatives for Resolving 
Government Contract Disputes 

(Adopted December 18, 1987) 



Government procurement is a major component of federal 
spending. It now comprises an important part of the nation's 
economy. The recent expansion of government contracting has been 
matched, perhaps exceeded, by the rise in disputes between 
agencies and contractors. Increasingly, management problems are 
handed over to lawyers and accountants to be resolved contentiously 
by criteria that are often only marginally relevant. Causal factors 
include increased regulatory requirements; reduced authority of 
agency contracting officers; a greater willingness among contractors 
to resort to litigation; an expanding government contracts bar; 
broadened notions of due process; enhanced congressional oversight 
that can discourage settlement; and the establishment (or expansion) 
of offices of inspector general and intra-agency audit offices. 

Most knowledgeable government officials, contractors and 
attorneys agree that government contract appeals have become too 
onerous, too expensive and too time-consuming. Despite Congress' 
goals in enacting the Contract Disputes Act of 1978 ("CDA") to provide 
an expeditious alternative to court litigation and to encourage 
negotiated settlements, most appeals are not now resolved either 
promptly or inexpensively. Agency boards of contract appeals 
("BCAs"), originally intended to be alternatives to courts, have 
become "judicialized," with depositions, discovery and lengthy 
opinions common. 

The system established by the CDA* begins with the contracting 
officer ("CO"), an agency official whose function is to enter into and 
administer government contracts. Any claim arising out of a contract 
is to be presented to the CO. The CO has a dual role: to represent the 
government as a party to the contract, but also to make initial 
decisions on claims subject to certain procedural safeguards. If the 
dispute is not amicably resolved, the CDA requires the CO to issue a 
brief written decision stating his or her reasons. A contractor 
dissatisfied with a CO's decision may appeal either to an agency BOA 
or directly to the U.S. Claims Court. The proceedings become 
considerably more formal at this stage. While agency boards and 
their rules are hardly uniform, they typically involve written notice of 
appeal and complaint, discovery, depositions, subpoenas, hearings 
that result in transcripts, and board decisions signed by three-member 
panels. "Accelerated" procedures are available for claims under 



Ul U.S. Code §§ 601-613; 5 U.S.C. § 5108 (c)(3); 28 U.S.C. §§ 1346(a)(2), 1491(a)(2), 
2401(a), 2414, 2510, 2517; 31 U.S.C. § 1304(a)(3)(C) (1982); enacted November 1, 1978 by 
Pub. L. No. 95-563, 92 Stat. 2383. 
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$50,000, and a more streamlined "expedited" process for claims 
under $10,000. 

A variety of remedies have been prescribed for the growing cost, 
delay, and other problems encountered in federal contract disputes. 
They range from marginal revisions of the boards (e.g., enlargement 
of BCA resources), to increased professionalization of COs, to 
structural changes in the ways agencies do business. While a 
number of these proposals have merit, the Conference is focusing 
herein only on the cluster of methods that have come to be known as 
alternative means of dispute resolution ("ADR").^ These methods are 
consistent with the CDA's goals, and have proven efficient and fair. 
They serve to involve decisionmakers, rather than their 
representatives, in the conflict resolution process. ADR methods have 
regularly aided private parties to resolve disputes similar to those 
decided by BCAs. 

Several ADR methods are particularly appropriate to resolving 
many government contract claims, and a few agencies have begun to 
experiment successfully with them. The Conference urges all major 
contracting agencies, and persons who deal with them, to explore 
seriously the potential uses for ADR and to begin creating an 
atmosphere in which these methods can be readily employed.^ This 
recommendation offers advice on the application of commonly used 
ADR methods to post-award contract disputes before agency boards 
of contract appeals. 



RECOMMENDATION 



1 . AGENCIES' ADR POLICIES AND PRACTICES 

a. Congress should amend the Contract Disputes Act (1) to 
make indisputably clear that the contractor and the government may 
agree to use arbitration* or any other mutually agreeable ADR 
procedures for resolving claims relating to agency contracts and (2) to 
encourage COs to make all reasonable efforts to resolve a claim or 



^These include arbitration, factfinding, minitrlal, mediation, facilitation, convening, 
conciliation, and negotiation. 

^The Conference has repeatedly recommended that agencies employ ADR. 
Recommendation 86-3 calls on agencies to make greater use of mediation, negotiation, 
minitrials, and other "ADR" methods to reduce the delay and contentiousness accompanying 
many agency decisions. Agencies' Use of Alternative Means of Dispute Resolution^ 1 CFR § 
305.86—3. The Conference has previously called for using mediation, negotiations, informal 
conferences and similar innovations to decide certain kinds of disputes more effectively. E.g., 
Procedures for Negotiating Proposed Regulations, 1 CFR §§ 305.82-4, 85-5; Negotiated 
Cleanup of Hazardous Waste Sites Under CERCLA, 1 CFR § 305.84-4; Resolving Disputes 
under Federal Grant Programs, 1 CFR § 305.82-2. 

^Such arbitration authority should be consistent with the procedures and safeguards set 
forth in Conference Recommendations 86-3, id, and 87-5, Assuring the Fairness and 
Acceptability of Arbitration in Federal Programs, 1 CFR § 305.87-5. 
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dispute consensually, either prior to issuance of a CO decision or 
subsequently. 

b. The President should promulgate an Executive Order that 
encourages voluntary use of ADR procedures to resolve contract 
disputes at the CO and BCA levels. 

c. The Office of Federal Procurement Policy should issue a 
policy statement, and the Civilian Agency Acquisition Council and the 
Defense Acquisition Regulatory Council should amend the Federal 
Acquisition Regulation,^ to encourage COs, before issuing a decision 
likely to be unacceptable to a claimant, to recommend to the parties 
and their representatives that they seek to explore the use of ADR to 
resolve their differences. The policy statement and FAR should also 
encourage agencies to adopt policies or rules concerning ADR, as set 
forth below. 

d. Agencies should adopt policies encouraging voluntary use of 
ADR in contract disputes. The policies should place the responsibility 
for implementing ADR with contracting officers, government counsel, 
and BCA judges. These policies should make clear that superior 
agency officials will support reasonable settlements reached by 
means of property selected ADR methods. The policy should also 
provide for systematic review of all cases for susceptibility to ADR, 
specify who has authority to approve the selection of a case for ADR, 
and set forth guidance on documenting the negotiation processes or 
justifying settlements. Agencies should also consider, as a matter of 
general policy, offering certain forms of ADR to contractors In 
specified kinds of disputes (e.g., those involving less than a stated 
maximum amount). 

e. Agencies should adopt regulations that (1) authorize agency 
officers to make use of ADR in contract disputes; (2) make provisions 
for automatically alerting the parties, both at the CO level and as soon 
as an appeal is filed, that one or more ADR methods is available; (3) 
authonze BCA judges to encourage ADR use and to require the 
attendance, at any conference held for the purposes of proposing or 
Implementing ADR, of at least one representative of each party who 
has authority to negotiate concerning the resolution of all issues in 
controversy; (4) briefly describe the alternative procedures; (5) 
authorize the parties to agree to vary any procedural rule In their case; 
and (6) insure confidentiality of communications made during use of 
ADR methods. 

f. Agency boards of contract appeals should: 

(1) Routinely include in docketing notices an announcement 
indicating the availability of ADR, describing the available methods, 
and telling how Interested persons can follow up to explore potential 
ADR use in their cases. 

(2) Amend their procedural rules to provide explicitly for 
conferences to consider the possible use of ADR in each case to help 
dispose of any or all issues in dispute. 



^48 CFR Part 7 
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g. Presiding and chief judges at BCAs should regularly review 
their dockets and suggest use of a settlement judge, mediation, 
minitrial, or other ADR methods whenever appropriate. 
2. EMPLOYING ALTERNATIVES IN CONTRACT DISPUTES 

a. Finding Neutrals*' 

(1) To facilitate the parties' choice of appropriate neutrals, the 
Administrative Conference, in consultation with the Federal Mediation 
and Conciliation Service and other knowledgeable groups, should 
establish a central roster of minitrial advisors and other neutrals 
available to help resolve government contract disputes. Use of the 
list, however, should not be mandatory. The list should include, at a 
minimum: 

(a) All persons who have experience as neutral advisors 
in government contracts minitrials; 

(b) Any BCA judges and administrative law judges who 
wish to serve as neutral advisors for disputes within their 
own agency, another agency, or both. (Some safeguards to 
ensure interagency reciprocity and to assure no other 
involvement with the dispute may be necessary); and 

(c) Any retired federal or state court judges, BCA judges, 
and administrative law judges who are interested. 

(2) Each BCA should take steps to make available its judges 
to serve as settlement judges, minitrial advisors, or other neutrals to 
help resolve disputes before other agencies' BCAs. 

b. Minitrials 

(1) Agencies should develop and distribute minitrial 
guidelines that include sections dealing with criteria for identifying 
appropriate cases; contents of minitrial agreements; rules as to any 
discovery; roles of the participants, including any neutral; authority of 
the principals; exchange of position papers, audit reports, quantum 
submissions, and other documents and exhibits; procedure and 
format of the hearing; possible time limit on the negotiations; fees and 
expenses; and procedures for ensuring the confidentiality of the 
proceedings. The guidelines, which should be used only as 
procedural suggestions, should also give each party the right to 
terminate the minitrial procedure at any time for any reason. Any 
guidelines acceptable to the parties, together with other provisions 
relevant to the resolution of the dispute, should be incorporated. 

(2) In selecting principals to represent the agency in a 
minitrial, agencies should ensure that principals in the minitrial 
agreement: 

(a) Are of sufficient rank in the agency to negotiate, and 
successfully defend, a binding settlement. 

(b) Have authority to bind their organizations in the 



*ln Recommendation 86-8, Acquiring the Services of "Neutrals** for Alternative Means of 
Dispute Resolution^ 1 CFR § 305.86-8, the Conference addressed issues involving neutrals' 
availability, qualifications and acquisition. The present Recommendation seeks to elaborate on 
86-8 in the specific context of contract appeals. 
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dispute at hand, or at least to make recommendations tiiat 
will be accorded substantial weight. 

(c) Ideally have little prior involvement with the case so as 
to be able to evaluate objectively the issues and the 
agency's potential liability, 

(d) Have enough background to grasp the main issues 
quickly. 

(e) Not be at such a high level that his or her involvement 
will detract in a major way from the agency's operations. 

Agencies should meet these concerns by, among other things, 
tailoring the rank of the principal to suit the magnitude of the case and 
by encouraging ADR use earlier in the case (e.g., the CO level). 

(3) Agencies should take steps to make participation as a 
principal an attractive career step and encourage or provide training in 
negotiation and mediation skills among groups of potential principals. 

(4) Principals should generally have access to technical, 
legal, accounting, or other advice from agency staff during the 
hearings and negotiations so as to produce a more well-informed, 
defensible resolution, enhance accountability, and build intra- 
organizational support for any settlement. Unless secrecy is 
especially important, it will ordinarily be unwise to sequester most 
minitrial witnesses, particularly experts, since a looser format may 
encourage dialogs or exchanges that can help focus issues and 
sometimes promote agreement. 

(5) Once the principals have had a chance to assess the 
strengths and weaknesses of both sides' positions, their negotiations 
should take place promptly and should be final and binding. The 
responsible principals ordinarily should have authority to resolve all 
issues before them without seeking further agency approval following 
the close of negotiations. 

(6) While the "neutral advisor" who helps the principals at a 
minitrial assess the merits of a case can be quite useful, the parties 
should consider foregoing such aid in cases where the principals 
already have a good working relationship, where Issues are simple or 
amounts small, or, conversely, where complex technical issues 
predominate to such an extent that it would be futile to waste time 
trying to educate a neutral. Neutrals probably will also be less needed 
where the minitrial occurs early on-for instance, at the CO level-when 
positions may be less rigid, formal procedures not yet invoked, and 
fewer parts of the agency involved. In those cases, the CO might well 
serve as a sort of presider-principal. 

(7) A neutral advisor's role should be defined by the parties 
(at least tentatively) prior to the hearing by the principals. Any shift 
during the proceeding should be only with the concurrence of the 
principals. 

(8) Where minitrial neutral advisors are used, the parties 
should consider whether to seek their assistance in any of the 
following ways: 
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(a) Presiding overtiie hearing; 

(b) Serving as a source of information, responding to 
technical legal questions, or offering insights and 
observations on issues in controversy; 

(c) Posing questions at the hearing so as to ensure that 
the basic facts are ascertained; 

(d) Suggesting novel approaches to presenting relevant 
information; 

(e) Working actively during the principals' negotiation 
sessions to aid settlement, as by advising each side on the 
strengths and weaknesses of its case, relevant legal 
principles, and how the law might apply to the facts 
established; 

(f) Serving as a mediator; 

(g) Suggesting that certain advisors or staff members be 
brought into the negotiations or briefed; or 

(h) Providing a written, nonbinding opinion to the 
principals, or helping them prepare a justification for the 
settlement agreed on. 

c. Mediation 

Agency boards of contract appeals should establish mediation 
programs in which parties can be required to attend an initial session 
with a mediator. The boards should require parties to be represented 
at the session by a person with authority to negotiate concerning the 
resolution of all issues in controversy. The boards may wish to 
exclude from these programs certain kinds of cases. Counsel should 
be required, where appropriate, to provide specified documents to the 
mediator, and to prepare short position papers. 

d. Settlement Judges 

(1) Agency boards of contract appeals should institute a 
procedure under which a settlement judge - not the presiding judge 
in the case - may be appointed to preside over settlement 
conferences or negotiations, assess settlement potential, and work 
with the parties to explore possible settlement of a dispute. The 
settlement judge device should be capable of being invoked at the 
discretion of the chief judge on his or her own motion or that of any 
participant or the presiding judge. An order appointing a settlement 
judge should specify whether, and to what extent, the proceeding is 
suspended during the settlement negotiations and may define the 
scope of any negotiations to specified issues. The order may also 
expressly limit the period for settlement negotiations and require a 
brief report from the settlement judge. Each party should have the 
right to refuse to use the process, or to withdraw at any time. 

(2) The settlement judge should be deemed to have the 
power to suggest privately what concessions a party should consider, 
to confer privately as to the reasonableness of each party's case or 
settlement position, and to require that representatives with authority 
to negotiate concerning resolution of all issues in controversy be 
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present at the settlement conference. The settlement judge shall be 
prohibited from discussing the merits of a case with any other BCA 
judge or other person, and shall not be called as a witness in the case. 

3. DOCUMENTATION AND OVERSIGHT 

a. Agencies should offer guidance to their personnel on the 
degree of documentation that is appropriate to justify settlements that 
have been reached via ADR; the guidance should emphasize the 
needs for flexibility without undermining accountability. For instance, 
the guidance could require the principal representing the agency in 
negotiations or his advisor to set down cost and other factors taken 
into consideration, the principal elements of the negotiation, likelihood 
of success at trial, and other significant facts or considerations 
justifying any significant differences between prenegotiation 
objectives and negotiated result; in short, a reflection of the thought 
process or rationale of officials who agreed to the settlement. This 
documentation should not exceed what would ordinarily be used to 
justify negotiated settlements of contract disputes, and should 
generally be written after the fact so that ongoing negotiations are not 
jeopardized or delayed. A neutral advisor who has helped the parties 
resolve a potentially serious case may be asked to help draw up the 
justification memo, or offer a brief advisory decision. 

b. Since the effectiveness of expanded reliance on ADR will 
depend in part on the degree of support or opposition from 
congressional committees and offices of inspector general, agencies 
should seek to document, and furnish periodically to relevant 
committees and oversight offices information on, the relative costs 
and benefits of ADR methods in cases where they have been used. 
Documentation should include case results, estimated savings, 
identities of principals and advisors, and nature of processes used. 

4. TRAINING AND OUTREACH 

a. Agencies should give priority attention to offering training in 
negotiation and other ADR skills to BCA judges, government 
attorneys, COs, and others involved in contract appeals. Training 
courses or seminars should be developed by agencies jointly or in 
cooperation with the Administrative Conference, Federal Mediation 
and Conciliation Service, Board of Contract Appeals Judges 
Association, American Bar Association, or other professional 
organizations. Agencies should also work with other interested 
groups to sponsor similar programs or outreach sessions for 
contractors and their representatives, and seek to incorporate 
materials on ADR into the training curricula for COs and project 
managers. 

b. Agencies should designate an employee to serve as an ADR 
specialist in connection with contract disputes, and should consider 
retaining the services of a trained mediator or similar professional to 
review cases for susceptibility to ADR, advise BCA judges, and 
mediate selected cases. 
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Recommendation 87-12: Adjudication Practices and 
Procedures of the Federal Bank Regulatory Agencies 

(Adopted December 18, 1987) 



The five federal agencies that regulate the activities of depository 
institutions* have broad statutory enforcement authority, including the 
power to issue cease-and-desist orders, impose civil money penalties, 
or order the suspension and removal of officers. Such enforcement 
actions ordinarily allow the target of the proposed sanction to request 
a formal APA hearing before an administrative law judge. 

In recent years, enforcement actions taken by the bank regulatory 
agencies have increased markedly, although the preponderance of 
these actions are taken without a formal hearing - based on consent 
agreements or waivers of formal hearing. The current level of formal 
hearings has, however, reached the point where attention should be 
paid to the procedures and practices of the bank regulatory agencies 
in this regard. 

Three basic concerns have emerged from an evaluation of the 
formal hearing procedures of the bank regulatory agencies, which 
may be summarized as the need for: (1) consistency and greater 
uniformity In the agencies' implementation of shared statutory 
responsibilities, (2) greater accessibility of agency decisions and the 
basis for decisions, and (3) more efficient use of administrative law 
judges. 

Although the Conference study did not specifically address the 
need for change in the division of regulatory responsibilities among 
the five agencies, it did conclude that the interpretation of identical or 
similar regulatory authorities does not appear to be inconsistent. By 
contrast, the formal hearing procedures of the agencies vary 
significantly, both in their specific provisions and in their level of detail. 
Moreover, all of the regulations are lacking in detail on rules 
concerning prehearing practice, discovery and evidence. Given the 
similar statutory bases for these enforcement actions, the five 
agencies jointly should be able to develop substantially similar rules of 
procedure and practice for formal enforcement proceedings. 

There is currently limited publication or public dissemination of 
the bank regulatory agencies' enforcement decisions. This hinders 
counsel in advising and representing clients and makes it difficult for 
administrative law judges (who currently are all on loan from other 



The term "depository institutions" refers to commercial banks, savings banks and 
savings and loan associations, and credit unions. The five agencies are the Office of the 
Comptroller of the Currency (in the Department of the Treasury), the Board of Governors of 
the Federal Reserve System, the Federal Deposit Insurance Corporation, the Federal Home 
Loan Bank Board (including the Federal Savings and Loan Insurance Corporation), and the 
National Credit Union Administration. In the aggregate they will be referred to as the "bank 
regulatory agencies." 
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agencies) to apply the complicated statutes and regulations that are 
involved. This situation would be remedied by Improved availability or 
publication of appropriately redacted agency decisions. Such 
publication would heighten public awareness of enforcement actions 
which now are described only in aggregate data published in annua! 
reports. This may be especially beneficial because the agencies have 
not regularly supplemented or clarified their enforcement policies 
through interpretive rules or policy statements. 

None of the five agencies employs administrative law judges 
(ALJs) to hear enforcement cases. Rather, they rely exclusively on the 
interagency ALJ loan program administered by the Office of Personnel 
Management (0PM) to furnish them with needed ALJs. 0PM has 
attempted to accommodate agency concerns by providing lengthier 
loan periods and repeat loans. Nevertheless, the system seems to 
produce needless discontinuity and inefficiency. To improve this 
situation, the bank regulatory agencies should, in consultation with 
0PM, consider the advisability of an arrangement by which a pool of 
administrative law judges could handle all bank regulatory agencies' 
formal adjudications-subject to any agency's decision to have Its own 
ALJs, should the caseload warrant. If so, ways should be explored to 
effect such an arrangement. For example, one or more full-time 
judges could be hired by one of the agencies, which would then serve 
as the lending agency for the others. 

Finally, the Conference urges the agencies to explore whether a 
pre-complaint procedure (modeled on that used by the Securities and 
Exchange Commission) would be appropriate in their individual 
circumstances and should be established. This would enable targets 
of enforcement Investigations to file a submission to the agency head 
or other agency official charged with the responsibility to initiate 
formal enforcement proceedings, before such an action is initiated. 



RECOMMENDATION 



The bank regulatory agencies should take the following actions to 
improve their formal adjudicatory processes, with respect to 
regulatory enforcement actions: 

1. Uniform Rules of Procedures. The agencies should develop, 
so far as feasible, a uniform set of rules of practice and procedure for 
formal adjudications, including more explicit provisions covering 
prehearing practice and discovery rules^ and the receipt of evidenced 



^ See ACUS Recommendation 70-4, Discovery in Agency Adjudications, 1 C.F.R. 



§305.70-4. 
^ See A 
Adjudications, 1 C.F.R. §305.86-2 



^ See ACUS Recommendation 86-2, Use of the Federal Rules of Evidence in Agency 



1 28 ACUS Annual Report 1 987 



2. Availability of Decisions. The agencies should make available 
through regular publication, or other accessible means of 
dissemination. the appropriately redacted decisions and 
accompanying opinions issued in formal enforcement adjudications. 

3. Policy Articulation, The agencies should supplement and 
periodically clarify enforcement policies set forth in adjudicative 
opinions by regularly articulating their enforcement policies through 
rules of general applicability (including interpretive rules) and policy 
statements. 

4. Administrative Law Judges. The agencies, in consultation with 
the Office of Personnel Management, should consider the advisability 
of an arrangement by which a pool of administrative law judges could 
handle all bank regulatory agencies' enforcement adjudications 
required to be conducted according to the Administrative Procedure 
Act, and, if so, should explore ways to develop such an arrangement. 

5. Precomplaint Notice. The agencies should explore, in their 
circumstances, the utility of establishing a formal or informal 
procedure to allow targets of investigations an opportunity to file a 
submission with the appropriate agency official before official action is 
taken to Initiate an enforcement proceeding. 




Fordham University Professor Mictiael P. Malloy responds to a question 
regarding his study for the Special Committee on Financial Services. 
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Statement 12: Resolution of Freedom of Information Act 

Disputes (Adopted June 12, 1987) 



The Administrative Conference sponsored a study of the resolution 
of disputes arising out of Freedom of Information Act ("FOIA") 
requests that are not handled to the requester's satisfaction at the 
agency level. Specifically, the study proposed the establishment of an 
independent administrative tribunal to resolve these disputes, either 
in formal hearing proceedings or through informal conciliation. 
Alternatively, the study suggested the appointment of an ombudsman 
within the Department of Justice to review and report on agency FOIA 
decisions, mediate FOIA disputes, and/or provide informal assistance 
to persons requesting information from agencies under FOIA. 

Currently available data do not clearly establish the need for either 
of these specific mechanisms for handling FOIA disputes. The ability 
of the administrative tribunal in particular to increase the efficiency or 
effectiveness of FOIA dispute resolution is doubtful, especially given 
the moderate FOIA caseload (approximately 500 new federal court 
filings per year) and the high degree of public confidence in the 
current system of de novo judicial review of agency FOIA decisions. 

However, the Conference believes that greater reliance on informal 
approaches to FOIA dispute resolution could result in more effective 
handling of some FOIA disputes without resort to court litigation; thus 
these approaches bear further exploration. Accordingly, the 
Administrative Conference concludes the following: 

1. The Conference does not at this time recommend supplanting 
or changing the currently available remedy of judicial review in federal 
district courts for requesters denied information under the Freedom of 
Information Act. However, the Conference does believe that a number 
of cases filed each year challenging agency denials of information 
under the Act could be resolved without litigation. Additionally, some 
disputes involving agency handling of Freedom of Information Act 
requests (i.e., issues such as processing delay, adequacy of the 
agency's records search, or availability of fee waivers as distinct from 
the outcome of the request on the merits) may arise from 
misunderstandings that could be quickly cleared up through informal 
investigation or discussion. Continuing attention should be given to 
developing mechanisms to simplify and to speed the process of 
review. 

2. The Department of Justice and other agencies handling FOIA 
requests should explore the voluntary use of informal alternative 
dispute resolution techniques, such as informal investigation of 
complaints, mediation or conciliation, and provision of a neutral 
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government official to aid the parties in reaching settlements to avoid 
unnecessary litigation of Freedom of Information Act disputes, and 
should use these techniques when appropriate. 

3. On a limited basis, the Department of Justice already provides 
informal assistance to requesters that the Conference believes helps 
them in resolving Freedom of Information Act disputes. However, this 
function is not generally known to the public. These services would 
be valuable to a larger number of people than now receive them, and 
the Conference encourages the Department of Justice to explore 
means of making them better known and more generally available. 




Peter L. Strauss (I), Vice Chairman of Committee on Judicial Review, 
confers with member Jonathan Weiss on an issue surrounding the FOIA 
report. 



^See ACUS Recommendation 86-3, Agencies' Use of Alternative Means of Dispute 
Resolution, Paragraph 10. 
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The following materials published by the Office of the Chairman are 
of continuing interest: 

Administrative Conference of the United States: A Bibliography 
1968-1986, an indexed bibliography of ACUS' published reports, 
appears at 39 Administrative Law Review 245 (Spring 1987). Reprints 
are available upon request from the Office of the Chairman. 

Federal Administrative Procedure Sourcebook: Statutes and 
Related Materials is available from the Government Printing Office 
(Stock Number 052-003-00989-7). It was compiled in 1985 as a basic 
introduction and reference book on the major federal procedural 
statutes. Cost is $21.00. 

A Guide to Federal Agency Rulemaking, available from the 
Government Printing Office (Stock Number 052-003-00923-4) for 
$5.50, was produced in 1983 to inform agency personnel conducting 
rulemaking proceedings of the many requirements applicable to 
rulemaking, to publicize ACUS studies and recommendations on this 
subject, and to promote the interchange of information about agency 
rulemaking procedures. 

Sourcebook: Federal Agency Use of Alternative Means of Dispute 
Resolution, available from the Government Printing Office (Stock 
Number 052-003-01070-4) for $31.00, was produced in 1987. This 
volume includes information on ADR in general, specific dispute 
resolution techniques, federal agency policies and practices, various 
forms and procedures, and implementation considerations. 

Call (202)783-3238 to reach the order desk at the Government 
Printing Office. Orders may be charged to VISA, Master Charge or 
GPO Deposit Account. 

The following list includes ACUS-sponsored reports and articles 
printed during 1987. 

Administrative Conference of the U. S. (Office of the Chairman), Sourcebook: Federal 
Agency Use Of Alternative Means of Dispute Resolution, Washington, D.C, U. S. 
Government Printing Office (1987). 
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Bowers, Michael W., The Expansion of User Fees to Finance Government Programs: An Area 
to Watch, 34 Fed. Bar News & J. 21 (1987). 

Breger, Marshall J., **Races to Courthouse** Exasperate JudgeSf Waste Litigants' Time, Legal 
Times, July 20, 1987, at 17. 

Breger, Marshall J., Introductory Remarks, Conference on Statutory Interpretation, 1987 Duke 
L.J. 361. 

Breger, Marshall J., Thoughts on Accountability and the Administrative Process, 39 Admin. L. 
Rev. 399 (1987). 

Bruff, Harold H., The Constitutionality of Arbitration in Federal Programs, 1987 ACUS 533. 
Recommendation 87-5: "Arbitration in Federal Programs," 1 C.F.R. § 305.87-5. 

Cass, Ronald A., The Discretionary Function Exception to the Federal Tort Claims Act, 1987 
ACUS 1503. 

A Colloquium on Improving Dispute Resolution: Options for the Federal Government, 1 Admin. 
L.J. 399 (1987). 

Cox, Michael P., The Feasibility and Practicability of Establishing A Center of State 
Administrative Law, 39 Admin. L. Rev. 205 (1987). 

Crowell, Eldon H. and Charles Pou, Jr., Appealing Government Contract Decisions: Reducing 
the Cost and Delay of Procurement Litigation, 1987 ACUS 1139. 

Recommendation 87-11: "Alternatives for Resolving Government Contract 
Disputes," 1 C.F.R. § 305.87-11. 

Fidell, Eugene R., Federal Protection of Private Sector Health and Safety Whistleblowers, 1987 
ACUS 219. 

Recommendation 87-2: "Federal Protection of Private Sector Health and Safety 
Whistleblowers," 1 C.F.R. § 305.87-2. 

Funk, William F., The Paperwork Reduction Act: Paperwork Reduction fi^eets Administrative 
Law, 24 Harv. J. ON Legis. 1 (1987). 

Gillette, Clayton P. and Thomas D. Hopkins, Federal User Fees, 67 B.U.L. Rev. 795 (1987); 
1987 ACUS 451. 

Recommendation 87-4: "User Fees," 1 C.F.R. § 305.87-4. 

Grunewaid, Mark H., Administrative Mechanisms for Resolving Freedom of Information Act 
Disputes, 1987 ACUS 1341. 

Statement 12: "Statement on Resolution of Freedom of Information Act Disputes," 
1 C.F.R. § 310.12. 

Harter, Philip J., Points on a Continuum: Dispute Resolution Procedures and the 
Administrative Process, 1986 ACUS 165; abridgement, 1 Admin. L. J. 143 (1987). 

Recommendation 86-3: "Agencies Use of Alternate Means of Dispute Resolution," 
1 C.F.R. § 305.86-3. 

Jost, Timothy S., The Attorney General's Policy on Consent Decrees and Settlement 
Agreements, 39 Admin. L. Rev. 101 (1987); abridgement, The Justice Department's 
Settlement Policy — Is "No Deal" A Bad DeaH, 13 Litigation 3 (1987). 

Kinney, Eleanor D., National Coverage Policy Under the l^edicare Program: Problems and 
Proposals for Change, 1987 ACUS 833. 

Recommendation 87-8: "National Coverage Determinations Under the Medicare 
Program," 1 C.F.R. § 305.87-8. 

Kinney, Eleanor D., The Medicare Appeals System for Coverage and Payment Disputes, 1 
Admin. L.J. 3 (1987); 1986 ACUS 339. 

Recommendation 86-5: "Medicare Appeals," 1 C.F.R. § 305.86-5. 
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Koch, Charles H., Jr. and David A. Koplow, The Fourth Bite at the Apple: A Study of the 
Operation and Utility of the Social Security Administration's Appeals Council. 1987 ACUS 
625. 

Recommendation 87-7: "A New Role for the Social Security Appeals Council," 
1 C.F.R. § 305.87-7. 

Lubbers, Jeffrey S., Administrative Law As Seen From the D. C. Circuit: An Interview with 
Chief Judge Patricia M, Wald, 34 Fed. Bar News L J. 15 (1987). 

Luneburg, William V., Contracting by the Federal Government for Legal Services: A Legal and 
Empirical Analysis, 1987 ACUS 279. 

Recommendation 87-3: "Agency Hiring of Private Attorneys," 1 C.F.R. § 305.87-3. 

Malloy, Michael P., Adjudication Practices and Procedures of the Federal Bank Regulatory 
Agencies, 1987 ACUS 1215. 

Recommendation 87-12: "Adjudication Practices and Procedures of the Federal 
Bank Regulatory Agencies," 1 C.F.R. § 305.87-12. 

McGarity, Thomas O. and Sidney A. Shapiro, OSHA Rulemaking Procedures, 1987 ACUS 79. 
Recommendation 87-1: "Priority Setting and Management of Rulemaking by the 
Occupational Safety and Health Administration," 1 C.F.R. § 305.87-1. 

McGarity, Thomas O. and Sidney A. Shapiro, OSHA Regulation: Regulatory Alternatives and 
Legislative Reform, 1987 ACUS 999. 

Recommendation 87-10: "Regulation by the Occupational Safety and Health 
Administration," 1 C.F.R. § 305.87-10. 

McGarity, Thomas O., The Role of Regulatory Analysis in Regulatory Decisionmaking, 1985 
ACUS 107; abridgement, Regulatory Analysis and Regulatory Reform, 65 Tex. L. Rev. 
1243 (1987). 

Recommendation 85-2: "Agency Procedures for Performing Regulatory Analysis of 
Rules," 1 C.F.R. § 305.85-2. 

Pierce, Richard J., Jr., Use of the Federal Rules of Evidence in Federal Agency Adjudications, 
39 Admin. L. Rev. 1 (1987); Mezines, Stein, Gruff, Administrative Law, New York, 
Matthew Bender (1987); 1986 ACUS 133. 

Recommendation 86—2: "Use of the Federal Rules of Evidence in Federal Agency 

Adjudications," 1 C.F.R. § 305.86-2. 

Pou, Charles, Jr. and Charlotte Jones, Agency Time Limits as a Tool for Reducing Regulatory 
Delay, 1986 ACUS 835. 

Recommendation 86-7: "Case Management as a Tool for Improving Agency 
Adjudication," 1 C.F.R. § 305.86-7. 

Riggs, Douglas A. and Elizabeth K. Dorminey, Federal Agencies' Use of Alternative Means of 
Dispute Resolution, 1 Admin. L. J. 125 ( 1987). 

Rotunda, Ronald D., Ethical Problems in Federal Agency Hiring of Private Attorneys^ 1 Geo. J. 
Legal Ethics 85 (1987); 1987 ACUS 409. 

Recommendation 87-3: "Agency Hiring of Private Attorneys," 1 C.F.R. § 305.87-3. 

Shoenberger, Allen E., State Disability Services' Procedures for Determining and 
Redetermining Social Security Claims for the Social Security Administration, 1987 ACUS 
579. 

Recommendation 87-6: "State— Level Determinations in Social Security Disability 
Cases," 1 C.F.R. § 305.87-6. 

White, Martin B., Offset Dispute Procedures Under the Debt Collection Act of 1982^ 1987 
ACUS 939. 

Recommendation 87-9: "Dispute Procedures in Federal Debt Collection," 1 C.F.R. 
§ 305.87-9. 
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TITLE 1, CODE OF FEDERAL REGULATIONS, PART 302* 



§302-1 Establishment aa^^^ 



The Administrative Conference Act, 5 U.S.C. §571 et seq., 78 Stat. 
'615 (1964), authorized the establishment of the Administrative 
Conference of the United States as a permanent, independent agency 
of the federal government. The purpose of the Administrative 
Conference is to improve the administrative procedure of federal 
agencies to the end that they may fairly and expeditiously carry out 
their responsibilities to protect private rights and the public interest. 
The Administrative Conference Act provides for the membership, 
organization, powers, and duties of the Conference. 



§302^2 M^mb^ 



(a) General 

(1) Each member is expected to participate in all respects 
according to his own views and not necessarily as a 
representative of any agency or other group or organization, 
public or private. Each member (other than a member of the 
Council) shall be appointed to one of the standing committees of 
the Conference. 

(2) Each member is expected to devote personal and 
conscientious attention to the work of the Conference and to 
attend plenary sessions and committee meetings regularly. 
When a member has failed to attend two consecutive Conference 
functions, either plenary sessions, committee meetings, or both, 
the Chairman shall inquire into the reasons for the non- 
attendance. If not satisfied by such reasons, the Chairman shall: 
(i) in the case of a government member, with the approval of the 



As revised December 30, 1986. 
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Council, request the head of the appointing agency to designate 
a member who is able to devote the necessary attention, or (ii) in 
the case of a non-government member, with the approval of the 
Council, terminate the member's appointment, provided that 
where the Chairman proposes to remove a non-government 
member, the member first shall be entitled to submit a written 
statement to the Council. The foregoing does not imply that 
satisfying minimum attendance standards constitutes full 
discharge of a member's responsibilities, nor does it foreclose 
action by the Chairman to stimulate the fulfillment of a member's 
obligations. 

(b) Terms of Non-Govemment Members 

Non-government members are appointed by the Chairman with the 
approval of the Council. One-half of the non-government member- 
ships shall be filled by appointments made on or after July 1 of each 
year, and each term will expire on June 30 of the second year there- 
after. To avoid shortening the term of any non-government member in 
service as of the effective date of this paragraph, the Chairman shall, 
by random selection, designate one-half of the non-government 
members to serve terms terminating on June 30, 1988, and the other 
half to serve terms terminating on June 30, 1989. No non-government 
members, other than senior fellows, shall at any time be in continuous 
service beyond four full terms. 

(c) Eligibility and Replacements 

(1) A member designated by a federal agency shall become 
Ineligible to continue as a member of the Conference in that 
capacity or under that designation if he leaves the service of the 
agency or department. Designations and re-designations of 
members shall be filed with the Chairman promptly. 

(2) A person appointed as a non-government member shall 
become ineligible to continue in that capacity if he enters full- 
time government service. In the event a non-government 
member of the Conference resigns or become ineligible to 
continue as a member, the appointing authority shall appoint a 
successor for the remainder of the term. 

(d) Altemates 

Members may not act through alternates at plenary sessions of the 
Conference. Where circumstances justify, a suitably informed 
alternate may be permitted, with the approval of a committee, to 
participate for a member in a meeting of the committee, but such 
alternate shall not have the privilege of a vote in respect to any action 
of the committee. Use of an alternate does not lessen the obligation 
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of regular personal attendance set forth in paragraph (a)(2) of this 
section. 

(e) Senior Fellows 

The Chairman may, with the approval of the Council, appoint 
persons who have served as members of the Conference for eight or 
more years, or former Chairmen of the Conference, to the position of 
senior fellow. The terms of senior fellows shall terminate at 2-year 
intervals from June 30, 1970. Senior fellows shall have all the 
privileges of members, but may not vote. 



§302.3 C0n!i"iWe^5 



The Conference shall have the following standing committees: 

1. Committee on Adjudication; 

2. Committee on Administration; 

3. Committee on Governmental Processes; 

4. Committee on Judicial Review; 

5. Committee on Regulation; and 

6. Committee on Rulemaking. 

The activities of the committees shall not be limited to the areas 
described in their titles, and the Chairman may redefine the 
responsibilities of the committees and assign new or additional 
projects to them. With the approval of the Council, the Chairman may 
establish special ad hoc committees and assign special projects to 
such committees. The Chairman shall coordinate the activities of all 
committees to avoid duplication of effort and conflict in their activities. 



§302^ Liaison Arrangements 



The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, fed- 
eral agencies which are not represented on the Conference, and pro- 
fessional associations. Persons appointed under these arrangements 
may participate in the activities of a designated committee without 
vote, and may participate in the deliberations of the Conference with 
privileges of the floor, but without vote. 



§302.5 Aybidancepf^^C^ of Interest 



(a) Disclosure of Interests 

(1) Non-government members (including senior fellows) 
may be deemed to be special government employees within the 
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meaning of 18 U.S.C. §202 and subject to the provisions of 
sections 201—224 of title 18 United States Code, in accordance 
with their terms. The Chairman of the Conference is authorized 
to prescribe requirements for the filing of statements of 
employment and financial interests necessary to comply with part 
III of Executive Order 11,222, as amended, or any successor 
presidential or statutory requirement. Without conceding the 
correctness of the view that non-government members are 
special government employees, the Conference has chosen to 
adopt the bylaw provisions that follow in order to eliminate 
whatever uncertainties might otherwise exist concerning the 
propriety of participation in Conference proceedings. 

(2) In addition to complying with any requirement 
prescribed by statute or executive order, each member, public or 
governmental, shall, upon appointment to the Conference and 
annually thereafter, file a brief general statement describing the 
nature of his or her practice or affiliations, including, in the case 
of a member of a partnership, a general statement about the 
nature of the business or practice of the partnership, to the extent 
that such business, practice, or affiliations might reasonably be 
thought to affect the member's judgment on matters with which 
the Conference is concerned. (For example, a member might 
state that he or she represents employers or unions before the 
National Labor Relations Board, broadcasters before the Federal 
Communications Commission, or consumer groups before 
agencies and courts.) The Chairman will include with the agenda 
for each plenary session a statement calling to the attention of 
the members the requirements of this section. Each member 
who believes the content of the agenda calls for disclosure 
additional to that already on file will file an amended statement 
concerning his or her interests. Current statements of all 
members will be open to public inspection at the Office of the 
Chairman and will be readily available at any plenary session. 
Except as provided in paragraph (b), members may vote or 
participate in matters before the Conference without additional 
disclosure of interest. 

(b) Disqualifications 

(1) In accordance with 18 U.S.C. §208 a member shall not, 
except as provided in paragraphs {b)(2) or (3) of this section, vote 
or otherwise participate as a member in the disposition of any 
particular matter of Conference business, Including the adoption 
of recommendations and other statements, in which, to his or her 
knowledge, the member has a financial interest. For purposes of 
this paragraph (b) a member is deemed to have a financial 
interest in any particular matter in which the member, the 
member's spouse, minor child, partner, organization in which the 
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member is serving as officer, director, trustee, partner, or 
employee, or any person or organization with whom he or she is 
negotiating or has any arrangement concerning prospective 
employment, has a financial interest. 

(2) Notwithstanding paragraph (b)(1) of this section, a 
member may, at any stage of Conference consideration and 
without further disclosure, participate and vote on a proposed 
recommendation or other Conference statement or action 
relating to the procedure of any federal agency or agencies, 
where the Conference action is not directed to and is unlikely to 
affect the substantive outcome of any pending judicial matter or 
administrative proceeding involving a specific party or parties 
(other than the United States) in which to his knowledge he has a 
financial interest. The Conference determines pursuant to 18 
U.S.C. §208(b) that in such a case any financial interest which the 
member may have in the matter before the Conference is too 
remote to affect the integrity of the member's service to the 
Conference. 

(3) Where a member believes that he or she is or may be 
disqualified from participating in the disposition of a matter before 
the Conference under the provisions of this subsection, the 
member may advise the Chairman of the reason for his or her 
possible disqualification, including a full disclosure of the 
financial interest involved. If the Chairman determines in writing 
pursuant to 18 U.S.C. §208(b) that the interest is not so 
substantial as to be likely to affect the integrity of the member's 
service to the Conference, the member may, upon receipt of 
such determination, vote and otherwise participate in the 
disposition of the matter. 



§302.6 General 



(a) Meetings 

All sessions of the Assembly shall be open to the public. Privileges 
of the floor, however, extend only to members of the Conference, to 
senior fellows, to liaison representatives, to consultants and staff 
members insofar as matters on which they have been engaged are 
under consideration, and to persons who, prior to the commencement 
of the meeting, have obtained the approval of the Chairman and who 
speak with the unanimous consent of the Assembly. 

(b) Quorums 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute a 
quorum of the Council. 
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(c) Separate Statements 

(1) A member who disagrees in whole or in part with a 
recommendation adopted by the Assembly is entitled to enter a 
separate statement in the record of the Conference proceedings 
and to have it set forth with the official publication of the 
recommendation in the Federal Register. A member's failure to 
file or join in such a separate statement does not necessarily 
indicate his agreement with the recommendation. 

(2) Notification of intention to file a separate statement must 
be given to the Executive Secretary not later than the last day of 
the plenary session at which the recommendation is adopted. 
Members may, without giving such notification, join in a separate 
statement for which proper notification has been given. 

(3) Separate statements must be filed within 10 days after 
the close of the session, but the Chairman may extend this 
deadline for good cause. 

(d) Amendment of Bylaws 

The Conference may amend the bylaws provided that 30 days' 
notice of the proposed amendment shall be given to all members of 
the Assembly by the Chairman, 

(e) Procedure 

Robert's Rules of Order shall govern the proceedings of the 
Assembly to the extent appropriate. 



1 42 ACUS Annual Report 1 987 



mmmKSmM 



TITLE 5, UNITED STATES CODE, CHAPTER 5 



Subchapter III— Administrative Conference of the United 
States* 



|;571ilP;U|ipb^^ 



It is the purpose of this subchapter to provide suitable arrange- 
ments through which federal agencies, assisted by outside experts, 
may cooperatively study mutual problems, exchange Information, and 
develop recommendations for action by proper authorities to the end 
that private rights may be fully protected and regulatory activities and 
other federal responsibilities may be carried out expeditiously in the 
public interest. 



§5721 D^fir>iti<^h| 



For the purpose of this subchapter— 

(1) "administrative program" includes a federal function 
which involves protection of the public interest and the deter- 
mination of rights, privileges, and obligations of private persons 
through rule making, adjudication, licensing, or investigation, as 
those terms are used in subchapter II of this chapter, except that 
it does not include a military or foreign affairs function of the 
United States; 



Public Law 88-499, August 30, 1964, 78 Stat. 615; as codified by Public Law 89-554, 
September 6, 1966, 80 Stat. 388-390; as amended by Public Law 92-526, Section 1, October 
21, 1972, 86 Stat. 1048; as amended by Public Law 97-258 §3(a](l), September 13, 1982, 96 
Stat. 1062; as amended by Public Law 99-170, October 11, 1986, 100 Stat. 1198. 
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(2) "administrative agency" means an authority as defined 
by section 551 (1) of this title; and 

(3) "administrative procedure" means procedure used in 
carrying out an administrative program and is to be broadly con- 
strued to include any aspect of agency organization, procedure, 
or management which may affect the equitable consideration of 
public and private interests, the fairness of agency decisions, the 
speed of agency action, and the relationship of operating meth- 
ods to later judicial review, but does not include the scope of 
agency responsibility as established by law or matters of sub- 
stantive policy committed by law to agency discretion. 



§573* Adnriihistrative Conference of th^ United ^^ates 



(a) The Administrative Conference of the United States consists 
of not more than 101 nor less than 75 members appointed as set forth 
in subsection (b) of this section. 

(b) The Conference is composed of— 

(1) a full-time Chairman appointed for a 5-year term by the 
President, by and with the advice and consent of the Senate. 
The Chairman is entitled to pay at the highest rate established by 
statute for the chairman of an independent regulatory board or 
commission, and may continue to serve until his successor is 
appointed and has qualified; 

(2) the chairman of each independent regulatory board or 
commission or an individual designated by the board or commis- 
sion; 

(3) the head of each executive department or other adminis- 
trative agency which is designated by the President, or an indi- 
vidual designated by the head of the department or agency; 

(4) when authorized by the Council referred to in section 
575(b) of this title, one or more appointees from a board, com- 
mission, department, or agency referred to in this subsection, 
designated by the head thereof with, in the case of a board or 
commission, the approval of the board or commission; 

(5) individuals appointed by the President to membership 
on the Council who are not otherwise members of the Confer- 
ence; and 

(6) not more than 40 other members appointed by the 
Chairman, with the approval of the Council, for terms of 2 years, 
except that the number of members appointed by the Chairman 
may at no time be less than one-third nor more than two-fifths of 
the total number of members. The Chairman shall select the 
members in a manner which will provide broad representation of 
the views of private citizens and utilize diverse experience. The 
members shall be members of the practicing bar, scholars In the 
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field of administrative law or government, or others specially in- 
formed by knowledge and experience with respect to federal 
administrative procedure. 
(c) Members of the Conference, except the Chairman, are not 
entitled to pay for service. Members appointed from outside the fed- 
eral government are entitled to travel expenses, including per diem in- 
stead of subsistence, as authorized by section 5703 of this title for in- 
dividuals serving without pay. 



§574|::P0^ 



To carry out the purpose of this subchapter, the Administrative 
Conference of the United States may— 

(1) study the efficiency, adequacy, and fairness of the ad- 
ministrative procedure used by administrative agencies in carry- 
ing out administrative programs, and make recommendations to 
administrative agencies, collectively or individually, and to the 
President, Congress, or the Judicial Conference of the United 
States, in connection therewith, as it considers appropriate; 

(2) arrange for interchange among administrative agencies 
of information potentially useful in improving administrative 
procedure; and 

(3) collect information and statistics from administrative 
agencies and publish such reports as it considers useful for 
evaluating and improving administrative procedure. 



§575- prganijatioh of the Confereri^^ 



(a) The membership of the Administrative Conference of the 
United States meeting in plenary session constitutes the Assembly of 
the Conference. The Assembly has ultimate authority over all activi- 
ties of the Conference. Specifically, it has the power to— 

(1) adopt such recommendations as it considers appro- 
priate for improving administrative procedure. A member who 
disagrees with a recommendation adopted by the Assembly is 
entitled to enter a dissenting opinion and an alternate proposal in 
the record of the Conference proceedings, and the opinion and 
proposal so entered shall accompany the Conference 
recommendation in a publication or distribution thereof; and 

(2) adopt bylaws and regulations not inconsistent with this 
subchapter for carrying out the functions of the Conference, in- 
cluding the creation of such committees as it considers neces- 
sary for the conduct of studies and the development of recom- 
mendations for consideration by the Assembly. 
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(b) The Conference includes a Council composed of the Chair- 
man of the Conference, who is Chairman of the Council, and 10 other 
members appointed by the President, of whom not more than one-half 
shall be employees of federal regulatory agencies or executive de- 
partments. The President may designate a member of the Council as 
Vice Chairman. During the absence or incapacity of the Chairman, or 
when that office is vacant, the Vice Chairman shall serve as Chairman. 
The term of each member, except the Chairman, is 3 years. When the 
term of a member ends, he may continue to serve until a successor is 
appointed. However, the service of any member ends when a change 
in his employment status would make him ineligible for Council mem- 
bership under the conditions of his original appointment. The Council 
has the power to— 

(1) determine the time and place of plenary sessions of the 
Conference and the agenda for the sessions. The Council shall 
call at least one plenary session each year; 

(2) propose bylaws and regulations, including rules of pro- 
cedure and committee organization, for adoption by the Assem- 
bly; 

(3) make recommendations to the Conference or its com- 
mittees on a subject germane to the purpose of the Conference; 

(4) receive and consider reports and recommendations of 
committees of the Conference and send them to members of the 
Conference with the views and recommendations of the Council; 

(5) designate a member of the Council to preside at meet- 
ings of the Council in the absence or incapacity of the Chairman 
and Vice Chairman; 

(6) designate such additional officers of the Conference as it 
considers desirable; 

(7) approve or revise the budgetary proposals of the Chair- 
man; and 

(8) exercise such other powers as may be delegated to it by 
the Assembly. 

(c) The Chairman is the chief executive of the Conference. In 
that capacity he has the power to— 

(1) make inquiries into matters he considers important for 
Conference consideration, including matters proposed by indi- 
viduals inside or outside the federal government; 

(2) be the official spokesman for the Conference in relations 
with the several branches and agencies of the federal govern- 
ment and with interested organizations and individuals outside 
the government, including responsibility for encouraging federal 
agencies to carry out the recommendations of the Conference; 

(3) request agency heads to provide information needed by 
the Conference, which information shall be supplied to the extent 
permitted by law; 

(4) recommend to the Council appropriate subjects for 
action by the Conference; 
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(5) appoint, with the approval of the Council, members of 
committees authorized by the bylaws and regulations of the 
Conference; 

(6) prepare, for approval of the Council, estimates of the 
budgetary requirements of the Conference; 

(7) appoint and fix the pay of employees, define their duties 
and responsibilities, and direct and supervise their activities; 

(8) rent office space in the District of Columbia; 

(9) provide necessary services for the Assembly, the Coun- 
cil, and the committees of the Conference; 

(10) organize and direct studies ordered by the Assembly or 
the Council, to contract for the performance of such studies with 
any public or private persons, firm, association, corporation, or in- 
stitution under title Ml of the Federal Property and Administrative 
Services Act of 1949, as amended (41 U.S.C. §§251—260), and to 
use from time to time, as appropriate, experts and consultants 
who may be employed in accordance with section 3109 of this ti- 
tle at rates not in excess of the maximum rate of pay for grade 
GS-15 as provided in section 5332 of this title; 

(11) utilize, with their consent, the services and facilities of 
federal agencies and of state and private agencies and instru- 
mentalities with or without reimbursement; 

(12) accept, hold, administer, and utilize gifts, devises, and 
bequests of property, both real and personal, for the purpose of 
aiding and facilitating the work of the Conference. Gifts and be- 
quests of money and proceeds from sales of other property re- 
ceived as gifts, devises, or bequests shall be deposited In the 
Treasury and shall be disbursed upon the order of the Chairman. 
Property accepted pursuant to this section, and the proceeds 
thereof, shall be used as nearly as possible in accordance with 
the terms of the gifts, devises, or bequests. For purposes of fed- 
eral income, estate, or gift taxes, property accepted under this 
section shall be considered as a gift, devise, or bequest to the 
United States; 

(13) accept voluntary and uncompensated services, notwith- 
standing the provisions of section 1342 of Title 31; 

(14) on request of the head of an agency, furnish assistance 
and advice on matters of administrative procedure; and 

(15) exercise such additional authority as the Council or As- 
sembly delegates to him. 

The Chairman shall preside at meetings of the Council and at each 
plenary session of the Conference, to which he shall make a full report 
concerning the affairs of the Conference since the last preceding ple- 
nary session. The Chairman, on behalf of the Conference, shall 
transmit to the President and Congress an annual report and such in- 
terim reports as he considers desirable. 
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There are authorized to be appropriated to carry out the purposes 
of this subchapter not more than $1,600,000 for fiscal year 1986 and 
not more than $2,000,000 for each fiscal year thereafter up to and in- 
cluding fiscal year 1990. Of any amounts appropriated under this sec- 
tion, not more than $1000 may be made available in each fiscal year 
for official reception and entertainment expenses for foreign digni- 
taries. 
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